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I. Paternity as distinguished from parentage
A. Paternity 
1) Is the determination of biological fatherhood.  Chris W. Altenbernd, Quasi-Marital Children: The Common Law Failure in Privette and Daniel Calls for Statutory Reform, 26 Fla. St. U. L. Rev. 219 (Winter 1999).
2) Is determined via human lycote testing. Id.
B. Parentage
1) The determination of the rights and responsibilities of legal fatherhood.  Id.
2) May not be based on biological paternity. Id.
3) Is established either by legal presumptions or adjudication in a court proceeding.  Id.
4) A scientific determination of biological paternity or even a legal finding of fact as to biological paternity in and of themselves do not establish parentage.  Schuler v. Guardian ad Litem Program, 17 So. 2d 333 (Fla. 5th DCA 2009); Dep’t. of Health & Rehab.& Servs. v. Privette, 617 So. 2d 305 (Fla. 1993); G.F.C. v. S.G. & S.G., 686 So. 2d 1382 (Fla. 5th DCA 1997); Doe v. Doe, 20 So. 2d 892 (Fla. 2d DCA 2009); Slowinski v. Sweeney 117 So. 3d 73 (Fla. 1st DCA 2013); Sirdevan v. Strand 120 So. 3d 1280 (Fla. 1st DCA 2013); & C.G. v. J.R., 130 So. 3d 776 (Fla. 2d 2014).
5) Statutes to Know:  § 39.01(49), Fla. Stat. (2013); § 744.301, Fla. Stat. (2013); §382.013(2)(a)&(b), Fla. Stat. (2013); § 63.062(1), Fla. Stat. (2013); & § 39.01(60), Fla. Stat. (2013).
a) Florida law unequivocally rejects dual fathership.  See R.H.B. v. J.B.W., 826, So. 2d 346, 350 (Fla. 2d DCA 2002) & Slowinski v. Sweeney 117 So. 3d 73, 78 (Fla. 1st DCA 2013).
II. Establishment of Parentage
A. Establishment by Statutory Presumption (Codification of Presumption of Legitimacy)
1) § 382.013(2)(a), Fla. Stat. (2013) states the husband is the presumed father and the legal father.  His name is required to be recorded as the father of the child on the birth certificate within 5 days of the birth unless there is a court order providing otherwise.  Id.
2) §742.091, Fla. Stat. (2013) states that if the mother and reputed father of a child born out of wedlock marry at any time after the birth, the child shall be deemed and held out as a child of the marriage.  See also § 63.062(12), Fla Stat. (2013).

B. Presumptions/Common law 
1) Presumption of Legitimacy
a) the common law presumption that a child born to a marriage is a child of the marriage and the husband is the father of the child. Eldridge v. Eldridge, 16 So. 2d 163 (Fla. 1944).
b) Is based on the public policy of protecting the child and advancing the child’s best interest. Id.
c) It establishes legal fatherhood in the husband of the mother to the exclusion of all others.   Id.
d) Has been found to be undefeatable even over the claims of men proven beyond all doubt to be the biological father G.F.C. v. S.G. & S.G., 686 So. 2d 1382 (Fla. 5th DCA 1997.
2) It has been found to be undefeatable even over the claims of men proven beyond all doubt to be the biological father time and time again in state courts of appeal, federal district courts, and the United States Supreme Court. See generally Michael H. v. Gerald D., 491 U.S. 110, 109 S.Ct. 2333, 105 L.Ed.2d 91 (1989); John M. v. Paula T., 524 Pa. 306, 571 A.2d 1380, cert. denied, 498 U.S. 850, 111 S.Ct. 140, 112 L.Ed.2d 107 (1990); State in re J.W.F., 799 P.2d 710 (Utah 1990); Monroe v. Monroe, 88 Md.App. 132, 594 A.2d 577, cert. granted, 325 Md. 18, 599 A.2d 90 (1991); Foster v. Whitley, 564 So.2d 990 (Ala.Civ.App.1990); In re Marriage of Klebs, 196 Ill.App.3d 472, 143 Ill.Dec. 363, 554 N.E.2d 298 (1990); In re Marriage of Ross, 13 Kan.App.2d 402, 772 P.2d 278, aff'd in part & rev'd in part on other grounds, 245 Kan. 591, 783 P.2d 331 (1989); Banta v. Banta, 782 P.2d 946 (Okla.App.1989); Atkinson v. Atkinson, 160 Mich.App. 601, 408 N.W.2d 516 (1987); Nelson v. Nelson, 10 Ohio App.3d 36, 460 N.E.2d 653 (1983); State ex rel. H. v. P., 90 A.D.2d 434, 457 N.Y.S.2d 488 (1982); see In re Marriage of A., 41 Or.App. 679, 598 P.2d 1258 (1979).

3) No cause of action to establish parentage/paternity at common law
a) “Paternity proceedings are purely statutory; there is no common-law right to a determination of paternity”  In re Stella, 353 Ill. App. 3d 415, 288 Ill. Dec. 889, 818 N.E.2d 824 (1st Dist. 2004); Cross v. Perreten, 257 Neb. 776, 777 N.W.2d 780 (1999)(“The paternity statutes, which modify common law and must be strictly construed […]);In re Marriage of Simmons, 355 Ill. App. 3d 942, 292 Ill. Dec. 47, 825 N.E.2d 303 (1st Dist. 2005), appeal denied, 216 Ill. 2d 687, 298 Ill. Dec. 377, 839 N.E.2d 1024 (2005) and appeal denied, 216 Ill. 2d 734, 298 Ill. Dec. 390, 839 N.E.2d 1037 (2005)(Neither a paternity nor a custody claim to a minor child could be brought “under common law theories [ . . .], questions of paternity and custody” are purely statutory).
C. Statutory Cause of Action to Establish Paternity/Parentage
1) Florida enacted Chapter 742, which provides authority for the establishment of parentage where parentage has not been established by law or otherwise.
2) Per § 742.011, Fla. Stat. (2013), only the following three persons are authorized to file a cause of action to establish parentage:
a) a woman who has a child or who is pregnant, 
b) a man who believes he is the father of a child, and 
c) the child.  
D. Uncontested Voluntary Acknowledgment §382.013(2)(c),Fla. Stat. (2013):
1) The acknowledgement must be executed by both the mother and individual to be named as the father under oath;
2) both the mother and the man to be named as the father must provide their social security numbers in the acknowledgement;
3) the acknowledgment must be signed by two witnesses and be notarized;
4) Valid execution creates a rebuttable presumption of paternity and can only be rescinded within 60 days from the date of signing unless there is a judicial or administrative order on paternity entered within the 60 days deciding the matter of paternity.
5) C.f. S.B. v. D.H., 736 So. 2d 766 (Fla. 2d DCA 1999) (holding it error as a matter of law for the biological father’s name to be placed on child’s birth certificate as Florida Statutes require the husband to be named on the birth certificate as the father).
E. Department of Health and Rehabilitative Services v. Privette provides guidance on the complex issue of paternity and the preservation of legitimacy. Privette, 617 So. 2d 305 (Fla. 1993).
III. Disestablishment of Parentage
A. Florida State Constitution Due Process Clause
1) A putative father has no cause of action under Chapter 742 to petition to establish his paternity to a child born to an intact marriage between the mother and another man because section 742.011 only provides a cause of action to establish paternity where paternity has not been established by law or otherwise. G.F.C. v. S.G. & S.G., 686 So. 2d 1382 (Fla. 5th DCA 1997); and Fernandez v. Fernandez, 857 So. 2d 997 (Fla. 5th DCA 2003); Johnson v. Ruby, 771 So. 2d 1275 (Fla. 4th DCA 2000).
2) A putative father trying to attack his biological child’s legitimacy and assume her legal father’s parental rights only legal remedy is to file a petition to establish paternity pursuant to the Florida State Constitution’s due process clause.  The prospective father as petitioner has the burden of proving the legal father has abused, abandoned or neglected the child and the child’s manifest best interest will be better served by severing the legal father’s parental rights and establishing those rights in the prospective father. Dep’t. of Health and Rehab. Servs. v. Privette, 617 So. 2d 305 (Fla. 1993); G.F.C. v. S.G. & S.G., 686 So. 2d 1382 (Fla. 5th DCA 1997); and Fernandez v. Fernandez, 857 So. 2d 997 (Fla. 5th DCA 2003)
3) The burden of proof is by clear and convincing evidence.  Id.
4) A Guardian ad Litem must be appointed to represent the child.  Id.
5) The legal father is an indispensable party.  Id.
6) This action must be brought prior to the termination of the legal father’s parental rights. Schuler v. Guardian ad Litem Program, 17 So 3d 333 (Fla. 5th DCA 2009).
7) Alleged biological parent is entitled to a hearing on standing. See L.J. v. A.S., 25 So. 3d 1284 (Fla. 2nd DCA 2010) & J.T.J. v. N.H. & E.R., 84 So. 3d 1176 (Fla. 4th DCA 2012).
8) Trial Courts may not do a qualitative analysis of the intactness of the marriage where no dissolution action is pending. See S.B. v. D.H., 736 so. 2d 766 (Fla 2 d DCA 1999), J.S. & C.L. v. S.M.M, 67 So. 3d 1231 (Fla. 2 d DCA 2011), & Pena v. Diaz, 125 So. 3d 356 (Fla. 5th DCA 2013).
B. Common Law (Defeating the presumption of legitimacy)
1) Only a husband could bring such an action to impugn a child’s legitimacy. G.F.C. 686 So. 2d at_1384; Dep’t. of Health and Rehab.& Servs. v. Privette, 617 So. 2d 305 (Fla. 1993).
2) Husband’s burden was to prove he was impotent or did not have access to his wife during the time of conception.  Id.
3) In a common law action to disestablish parentage, the husband and wife were not permitted to testify regarding the husband’s access to the wife. Id.
C. Statutory Cause of Action (Modifies the common law COA)
1) Section 742.18(1), allows a limited cause of action in Florida by a legal father to disestablish paternity.
2) Venue:  A 742.18 petition must be filed in the court that has jurisdiction over the child support obligation.  If the support obligation was established in an administrative proceeding then it must be filed in circuit court in the county where the mother resides and served on her and the DOR.
3) The petition must include 1) an affidavit executed by the petitioner that newly discovered evidence relating to the paternity of the child has come to the petitioner's knowledge since the initial paternity determination; 2) the results of paternity testing administered within 90 days prior to the filing of such petition excluding the legal father as the biological father or an affidavit executed by the petitioner stating that he did not have access to the child to have scientific testing performed prior to the filing of the petition; and 3) an affidavit executed by the petitioner stating that the petitioner is current on all child support payments or has just cause for any delinquent payments.  § 742.18(1), Fla. Stat. (2013). 
4) To disestablish paternity, the Court must find all of the following: 1)  there is newly discovered evidence relating to the paternity of the child since the initial paternity determination or establishment of a child support obligation; 2) scientific paternity testing was properly conducted; 3) the legal father is current on his child support payments or has just cause for any delinquency of child support payments; 4) petitioner did not become the legal father by adoption; 5) petitioner did not act to prevent the biological father from asserting parental rights in the child; 6) the child was not conceived during the marriage of the legal father and mother through artificial insemination; and 7) the child is under 18 years of age at the time of the filing of the petition.  §742.18 (2), Fla. Stat. (2013).
5) Limitations on Court’s authority to disestablish paternity:  The court shall not set aside paternity where the legal father engaged in any of the following conduct after learning he was not the biological father of the child:  1) married the mother as the reputed father of the child per section 742.091, and voluntarily assumed parental obligations and financial support; 2) executed a sworn voluntary acknowledgement of paternity; 3) consented to being named on the birth certificate; 4) offered a written voluntary promise of support which became the basis of the obligation for child support; 5) disregarded written notice from a state agency or court directing him to submit to scientific paternity testing; or 6) signed a voluntary acknowledgment of paternity as provided in section 742.10(4).
6) Under this chapter, like in Daniel v. Daniel, 695 So. 2d 1253 (Fla. 1997), the rendition of an order setting aside paternity shall not affect the legitimacy of a child born during a lawful marriage.  §742.18(9), Fla. Stat. (2013). 
D. Statutory Cause of Action to defeat presumption established by voluntary acknowledgement
1) Under 742.10(10), where paternity was established by voluntary acknowledgment under §382.013(2)(c),Fla. Stat. (2013), fraud or duress must be proven to rebut the presumption.
2) State Dep’t of Revenue ex. rel. Chambers v. Travis, 971 So. 2d 157 (Fla. 1st DCA 2007)(where in a hearing to establish child support, it was error to order scientific paternity testing for a legal father who had voluntarily acknowledged paternity in an affidavit; the First District found the legal father had not pursued either of his two available legal remedies: a petition to disestablish paternity under section 742.18, Florida Statutes, nor a proceeding to establish that his voluntary acknowledgement had been obtained by fraud or duress under section 742.10(10), Florida Statutes).
IV. Parentage in Florida Juvenile Dependency Court Actions
A. Chapter 39 is concerned with parentage to afford notice and an opportunity to participate to those so entitled. §§ 39.502, 39.503, 39.801 and 39.803, Fla. Stat. (2013).

B. Chapter 39 contains no like provision to section 742.12, which authorizes scientific testing to determine paternity in an authorized paternity action under Chapter 742. Section 742.10(1), is the primary jurisdiction and procedure for the establishment of paternity and gives restricted exception to Chapters 39 and 63. c.f. N.D. v. Dep't of Children & Fam. Servs., 961 So. 2d 1027 (Fla. 3d DCA 2007) (A trial court has no authority to determine a disputed issue of paternity in a Chapter 39 proceeding)  The correct action is to occur in the family division of the circuit court.  Id.  The Dependency Court may now conduct the Chapter 742 proceeding. 
C. In Chapter 39, the narrow statutory authority for the determination of paternity is limited to uncontested paternity determinations where parentage has not been established by law pursuant to sections 39.503(8) and 742.10.

D. Section 39.503(8), allows a prospective parent to be considered a parent for the purposes of the dependency proceeding so long as the other parent does not contest the putative parent’s recognition as a parent in the dependency case.  If the other parent contests, the prospective parent will be treated as a participant, entitled to notice only, until a section 742 proceeding to establish paternity has rendered a final judgment.  The Dependency Court may conduct the Chapter 742 proceeding.  See Rule 8.226, Fla. R. Juv. Pro. (2013).
E. In a proceeding on termination of parental rights under Chapter 39, a prospective parent has until the adjudicatory hearing on the petition to execute a sworn affidavit of parenthood acknowledging paternity and to become a parent for the purposes of the termination of parental rights proceedings.  §39.803(8), Fla. Stat. (2013).
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