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INTRODUCTION AND OVERVIEW OF CONTEMPT
DEFINITION OF CONTEMPT:
· A REFUSAL TO OBEY LEGAL ORDER, MANDATE OR DECREE.
§38.23 Fla. Stat. (1999).  See also Ex Parte Earman, 85 Fla. 297, 95 So. 2d 755 (Fla. 1923);  A.A. v. Rolle, 604 So. 2d 813, 815 (Fla. 1992). 
· AN ACT TENDING TO EMBARRASS, HINDER OR OBSTRUCT COURT IN THE ADMINISTRATION OF JUSTICE OR TO LESSEN ITS AUTHORITY OR DIGNITY. 

See Richey v. McLeod, 188 So. 228 (Fla. 1939);  Murrell v. State, 595 So. 2d 
1049 (Fla. 4th DCA 1992). 
· CONTEMPT “MUST BE USED ONLY RARELY AND WITH CIRCUMSPECTION.  THE PROVOCATION MUST NEVER BE SLIGHT, DOUBTFUL, OR OF SHIFTING INTERPRETATIONS.  THE OCCASION SHOULD BE REAL AND NECESSARY, NOT MURKY, AND NOT AMELIORATED IN SOME LESS FORMAL MANNER.”

Woods v. State of Florida, 987 So.2d 669 (Fla. 2d DCA 2007).
REASONS FOR COURT’S CONTEMPT POWERS:

· TO PROTECT ITSELF AGAINST THOSE WHO DISREGARD ITS DIGNITY AND AUTHORITY OR DISOBEY ITS ORDERS.

In re Inquiry Concerning Perry, 641 So. 2d 366 (Fla. 1994);  Levin, Middlebrooks v. U. S. Fire Inc. Co., 639 So. 2d 606, 608-09 (Fla. 1994).

· BECAUSE ORDERLY GOVERNMENT DEMANDS THAT RESPECT AND COMPLIANCE BE GIVEN TO COURT ORDERS. 
Parisi v. Broward County, 769 So. 2d 359 (Fla. 2000).  
TEST FOR CONTEMPT:

· WHETHER CONDUCT INTERFERES WITH OR IMPUGNS JUDICIAL FUNCTION, NOT WHETHER IT CAUSES A PARTICULAR JUDGE TO FEEL AGGRIEVED OR VEXED.

Via v. State, 633 So. 2d 1198 (Fla. 2d DCA 1994).

CAUTIONARY USE OF CONTEMPT:

· “IT IS CRITICAL THAT THE EXERCISE OF THIS CONTEMPT POWER NEVER BE USED BY A JUDGE IN A FIT OF ANGER, IN AN ARBITRARY MANNER, OR FOR THE JUDGE’S OWN SENSE OF JUSTICE.”  IT IS AN AWESOME POWER AND IS ONE THAT SHOULD NEVER BE ABUSED.

In Re Perry, 641 So. 2d 366, 368 (Fla. 1994).
· EVEN AN IMPROPER THREAT TO HOLD SOMEONE IN CONTEMPT, WITHOUT ACTUALLY HOLDING THEM IN CONTEMPT, HAS BEEN HELD TO BE AN ABUSE OF AUTHORITY SUFFICIENT TO JUSTIFY DISCIPLINE AGAINST THE JUDGE. 

In Re Aleman, ___   So. 2d ___  , 33 FLW S800 (Fla. September 29, 2008);  In Re Wright, 694 So. 2d 734 (Fla. 1997). 
DUE PROCESS RIGHTS OF CONTEMNORS:

· IT IS EXTREMELY IMPORTANT THAT THE COURT PROTECT AN OFFENDER’S DUE PROCESS RIGHTS, PARTICULARLY WHEN THE PUNISHMENT RESULTS IN THE IMPRISONMENT OF THE OFFENDER.

In Re Inquiry Concerning Perry, 641 So. 2d 366, 368 (1994).
· ERROR TO FIND ATTORNEY IN CONTEMPT BASED ON "IN-COURT MISCONDUCT" WHERE ATTORNEY FAILED TO NOTIFY OTHER PARTY OF BANKRUPTCY PROCEEDING.
Gopman v. Washington Mut. Bank, F.A., 885 So.2d 1037 (Fla. 4th DCA 2004).

DIRECT CONTEMPT V. INDIRECT CONTEMPT:

· DIRECT CONTEMPT IS A CONTEMPTUOUS ACT THAT IS COMMITTED IN THE IMMEDIATE PRESENCE OF THE COURT.  

· INDIRECT CONTEMPT IS AN ACT COMMITTED OUTSIDE THE COURT’S PRESENCE.
Pugliese v. Pugliese, 347 So. 2d 422 (Fla. 1977).

· ANY DOUBT WHETHER CONTEMPT IS DIRECT OR INDIRECT SHOULD BE RESOLVED IN FAVOR OF THE CONTEMNOR.

Fox v. State, 490 So. 2d 1288 (Fla. 5th DCA 1986).  

DISTINCTIONS BETWEEN CIVIL & CRIMINAL CONTEMPT

· CIVIL CONTEMPT IS DESIGNED TO OBTAIN COMPLIANCE WITH A COURT ORDER WHEREAS CRIMINAL CONTEMPT IS DESIGNED TO PUNISH

Jones v. Ryan, 967 So. 2d 342 (Fla. 3d DCA 2007);  Alves v. Barnett Mort. 
Co., 688 So. 2d 459 (Fla. 4th DCA 1997).

· CRIMINAL CONTEMPT INVOLVES CONDUCT THAT IS CALCULATED TO EMBARRASS, HINDER, OR OBSTRUCT THE ADMINISTRATION OF JUSTICE AND IS USED TO VINDICATE THE AUTHORITY OF A COURT AND TO PUNISH THE OFFENDING PARTICIPANT.  
Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985);  Johnson v. State, 584 So. 2d 95 (Fla. 1st DCA 1991).  

· CIVIL CONTEMPT IS USED TO COERCE AN OFFENDING PARTY INTO COMPLYING WITH A COURT ORDER RATHER THAN TO PUNISH THE OFFENDING PARTY FOR A FAILURE TO COMPLY WITH A COURT ORDER.  

Johnson v. Bednar, 573 So. 2d 822 (Fla. 1991); Florida Bar v. Taylor, 648 So. 2d 709, 710-11 n.2 (Fla. 1995).
· CONTEMPT IS CLASSIFIED AS CIVIL OR CRIMINAL.  YOU CAN HAVE A CIVIL CONTEMPT IN A CRIMINAL CASE AND A CRIMINAL CONTEMPT IN A CIVIL CASE. 
Grant v. State, 464 So. 2d 650 (Fla. 4th DCA 1985); See Fla. R. Civ. P. 1.380, 1.410, 1.510, 1.570, Form 1.982;  See also Fla. R. Crim. P. 3.830, 3.840.   
· “DETERMINATION OF WHETHER CONTEMPT PROCEEDINGS ARE CIVIL OR CRIMINAL GOES TO THE NATURE OF THE ALLEGED CONTEMPTUOUS ACTS AND IS NOT DEPENDENT ON THE NATURE OF THE CAUSE FROM WHICH THE CONTEMPT CITATION AROSE.”
Deter v. Deter, 353 So. 2d 614 (Fla. 4th DCA 1977); See also Shook v. Alter, 729 So. 2d 527 (Fla. 4th DCA 1999); Tschapek v. Frailing, 699 So. 2d 851 (Fla. 4th DCA 1997); 

· HOWEVER, THE SAME CONDUCT MAY RESULT IN BOTH CIVIL AND CRIMINAL CONTEMPT CHARGES. 

Hope v. State, 449 So. 2d 1315, 1317 (Fla. 2d DCA 1984).  

· IMPOSITION OF A SANCTION WITHOUT A PURGE CLAUSE RENDERS THE CONTEMPT CRIMINAL AS OPPOSED TO CIVIL.  BECAUSE CRIMINAL DUE PROCESS WAS NOT AFFORDED, CASE REVERSED.

Price v. Hannahs, 954 So. 2d 97.  See also De Castro v. De Castro, 957 So. 
2d 1258.

· THE DISTINCTION BETWEEN CRIMINAL AND CIVIL CONTEMPT “IS IMPORTANT BECAUSE OF A DIFFERENCE IN QUANTUM OF PROOF NECESSARY TO CONVICT AND ALSO BECAUSE OF THE NATURE OF THE PUNISHMENT THAT MAY BE ADMINISTERED UPON A DETERMINATION OF GUILT.”
Demetree v. State ex rel. Marsh, 89 So. 2d 498, 501 (Fla. 1956).  
· WHERE THE FINE IMPOSED IS NOT RELATED TO ANY DAMAGES SUFFERED BY THE AGGRIEVED PARTY, BUT RATHER IS INTENDED AS PUNISHMENT, THE CONTEMPT IS CRIMINAL.  POTENTIAL CRIMINAL CONTEMNORS ARE ENTITLED TO THE SAME CONSTITUTIONAL DUE PROCESS PROTECTIONS AFFORDED CRIMINAL DEFENDANTS IN MORE TYPICAL CRIMINAL PROCEEDINGS.  BECAUSE DUE PROCESS RIGHTS FOR CRIMINAL CONTEMPT WERE NOT FOLLOWED, THAT REMEDY WILL NOT BE AVAILABLE ON REMAND.

Shook v. Alter, 729 So.2d 527 (Fla. 4th DCA 1999).

DIRECT CRIMINAL CONTEMPT
Fla.R.Crim.P. 3.830/Fla.R.Juv.P. 8.150 (Delinquency)/and 8.285 (Dependency)

DEFINITION: 

· SUMMARY PUNISHMENT.

· CONDUCT OCCURS IN PRESENCE OF COURT.

· PRIOR TO ADJUDICATION, DEFENDANT MUST BE INFORMED OF THE ACCUSATION AND GIVEN OPPORTUNITY TO SHOW CAUSE WHY HE/SHE SHOULD NOT BE FOUND GUILTY OF CONTEMPT.

· IF COURT FINDS IN CONTEMPT, MUST GIVE DEFENDANT OPPORTUNITY TO PRESENT EVIDENCE OF EXCUSING OR MITIGATING CIRCUMSTANCES PRIOR TO SENTENCING.

· JUDGMENT SHALL BE SIGNED, ENTERED OF RECORD & PRONOUNCED IN OPEN COURT. 

· WRITTEN JUDGMENT OF GUILT MUST INCLUDE RECITAL OF FACTS.

BURDEN OF PROOF:

· DIRECT CRIMINAL CONTEMPT MUST BE PROVED BEYOND A REASONABLE DOUBT.

Braisted v. State, 614 So. 2d 639 (Fla. 4th DCA 1993); Hicks ex. rel. Feiock v. Feiock, 485 U.S. 624 (1988). 


DUE PROCESS REQUIREMENTS:

· “SCRUPULOUS COMPLIANCE WITH RULE 3.830 IS REQUIRED BECAUSE ITS PROVISIONS CONSTITUTE THE ESSENCE OF DUE PROCESS.”

Peters v. State, 626 So. 2d 1048, 1049 (Fla. 4th DCA 1993); Schenck v. State, 645 So. 2d 71, 73 (Fla. 4th DCA 1994).
· “THE PURPOSE OF THESE REQUIREMENTS IS TO ASSURE THAT THE LIBERTY INTERESTS OF EVEN THE MOST REFRACTORY ARE PROTECTED.”

Cook v. State, 636 So. 2d 895, 896 (Fla. 3d DCA 1994).

· DUE PROCESS REQUIRES THAT PRIOR TO AN ADJUDICATION OF GUILT FOR DIRECT CRIMINAL CONTEMPT, THE TRIAL COURT MUST 
PROVIDE THE CONTEMNOR AN OPPORTUNITY TO BE HEARD.  
Toby v. State, 917 So. 2d. 309 (Fla. 1st DCA 2005); Tejada v. State, 729 
So. 2d 965 (Fla. 3d DCA 1999).
· THE COURT MUST AFFORD CONTEMNOR AN OPPORTUNITY TO SHOW CAUSE WHY HE SHOULD NOT BE HELD IN CONTEMPT AND TO PRESENT EVIDENCE OF EXCUSING OR MITIGATING CIRCUMSTANCES. 



Wiggs v. State, 981 So.2d 576 (Fla. 5th DCA 2008);  Bonet v. State, 937 


So. 2d 209 (Fla. 3rd DCA 2006);  Telfair v. State of Florida, 903 So. 2d 257 

(Fla. 1st DCA 2005); McCrimager v. State, 919 So.2d 673 (Fla. 1st DCA 


2006);  Bauder v. Florida, 923 So.2d 1223 (Fla. 3rd DCA 2006). 
· TRIAL COURT SHOULD AVOID COMMENTS OR CONDUCT INDICATING A BIAS OR PREDISPOSITION TO HOLD THE ALLEGED CONTEMNOR IN CONTEMPT.  TAKING ATTORNEY INTO CUSTODY PRIOR TO COMMENCEMENT OF CONTEMPT HEARING WAS AN ACT DISPLAYING A PREDISPOSITION OF THE COURT PRIOR TO OFFERING OPPORTUNITY TO SHOW CAUSE.  

McNamee v. State of Florida, 915 So. 2d 276 (Fla. 4th DCA 2005).

· VIOLATION OF DUE PROCESS TO HOLD A CONTEMNOR IN CONTEMPT FOR COMMITTING PERJURY BASED UPON TESTIMONY THAT CONFLICTED WITH A PRIOR WRITTEN STATEMENT WITHOUT GIVING FULL OPPORTUNITY TO EXPLAIN THE SEEMING CONTRADICTION. 

Hutcheson v. State, 903 So. 2d 1060 (Fla. 5th DCA 2005).
· THE TRIAL COURT MUST NOT RELY ON THE UNSWORN TESTIMONY OF A WITNESS AND MUST ALLOW CROSS-EXAMINATION OF THAT WITNESS. 


Lewis v. State, 653 So. 2d 1107, 1108 (Fla. 3d DCA 1995).

· THE DEFENDANT MUST BE PROVIDED AN OPPORTUNITY TO PRESENT EVIDENCE OF EXCUSING OR MITIGATING CIRCUMSTANCES AS REQUIRED BY FLA. R. CRIM. P. 3.830.  FAILURE TO DO SO WILL RESULT IN REVERSAL AND REMAND FOR RE-SENTENCING.
Searcy v. State, 971 So.2d 1008 (Fla. 3d DCA 2008);  Hibbert v. State, 929 So. 2d 622 (Fla. 3d DCA 2006); Honig v. Cigna Ins. Co., 687 So. 2d 922 (Fla. 2d DCA 1997).

· A defendant cannot be held in direct criminal contempt for coming to court intoxicated if he is not afforded the opportunity to present excusing or mitigating circumstances.  

Garrett  v. Florida, 876 So. 2d 24 (Fla. 1st DCA 2004).
· THE DEFENDANT MUST BE GIVEN AN OPPORTUNITY TO EXPLAIN WHY THERE SHOULD NOT BE AN ADJUDICATION OF GUILT BEFORE PUNISHMENT IS IMPOSED.
Martin v. State, 711 So. 2d 1173 (Fla. 4th DCA 1998).
ERRONEOUS ORDERS:

· DEFENDANT MAY BE HELD IN CONTEMPT FOR FAILING TO COMPLY WITH AN ERRONEOUS ORDER.

Robbie v. Robbie, 726 So. 2d 817 (Fla. 4th DCA 1999); Rubin v. State, 490 So. 2d 1001 (Fla. 3d DCA 1986), rev. denied, 501 So. 2d 1283 (Fla. 1986);  Vizzi v. State, 501 So. 2d 613 (Fla. 3d DCA 1986).

· ONLY IF AN ORDER IS ENTERED IN A MATTER OVER WHICH THE COURT HAS NO JURISDICTION MAY SUCH AN ORDER BE SAFELY IGNORED. 

Jamason v. State, 447 So. 2d 892, 893 (Fla. 4th DCA 1983), aff’d, 455 So. 2d 380 (Fla. 1984), cert. denied, 469 U.S. 1100 (1985).
FAILURE TO APPEAR OR TESTIFY:
· A WITNESS’S FAILURE TO APPEAR AT TRIAL HAS BEEN DEFINED AS BOTH A DIRECT CONTEMPT OCCURRING IN THE PRESENCE OF THE COURT AND AN INDIRECT CONTEMPT.  
See, Porter v. Williams, 392 So. 2d 59 (Fla. 5th DCA 1981); Studnick v. State, 341 So. 2d 808 (Fla. 3d DCA), cert. denied, 348 So. 2d 808 (Fla. 1977). 

· FAILURE TO APPEAR PURSUANT TO COURT ORDER CAN BE DIRECT CRIMINAL CONTEMPT.  HOWEVER, DICTATES OF RULE 3.830 MUST BE SCRUPULOUSLY FOLLOWED.
Bouie v. State, 784 So. 2d 521 (Fla. 4th DCA 2001); Speer v. State, 742 


So. 2d 373 (Fla. 1st DCA 1999).

· DEFENDANT WHO FAILED TO APPEAR FOR SENTENCING COULD BE HELD IN DIRECT CRIMINAL CONTEMPT UNDER THE SAME THEORY AS PERSON WHO FAILS TO APPEAR AT TRIAL PURSUANT TO SUBPOENA.
Woods v. State, 600 So. 2d 27 (Fla. 4th DCA 1992).


· DEFENDANT’S UNREBUTTED TESTIMONY THAT ATTORNEY TOLD HIM HE NEED NOT ATTEND HEARING RENDERED INSUFFICIENT THE COURT’S ASSUMPTION OF CONTEMPT FOR FAILURE TO APPEAR.

Carter v. State of Florida, 954 So. 2d 1185 (Fla. 4th DCA 2007).
· FAILURE TO APPEAR AT A MEDIATION HEARING CONSTITUTED INDIRECT RATHER THAN DIRECT CONTEMPT.  THE ACT OF CONTEMPT DID NOT OCCUR IN THE JUDGE’S PRESENCE.  

Fredericks v. Sturgis, 598 So. 2d 94 (Fla. 5th DCA 1992); Thompson v. State, 618 So. 2d 781 (Fla. 5th DCA 1993).
· FAILURE TO TESTIFY FOR THE STATE IN RESPONSE TO A SUBPOENA CONSTITUTED DIRECT CRIMINAL CONTEMPT.
Allen v. State, 739 So. 2d 166 (Fla. 3d DCA 1999). See also Haynes v. 
State, 944 So. 2d 417 (Fla. 5th DCA 2006) (Failure to testify when given 
immunity constituted direct criminal contempt).
· CONTEMPT WAS PROPER WHERE SUBPOENAED WITNESS REFUSED TO TESTIFY IN TRIAL ON GROUND THAT HIS TESTIMONY COULD BE USED IN FEDERAL CHARGES AGAINST HIM.  POST-CONVICTION MOTION IS PROPER VEHICLE TO ASSERT THAT MISADVICE BY FORMER ATTORNEY, ADVISING WITNESS NOT TO TESTIFY, CONSTITUTED INEFFECTIVE ASSISTANCE OF COUNSEL.

Hagen v. State, 898 So.2d 977 (Fla. 5th DCA 2005).
FINES AND SANCTIONS: tc \l3 "FINES AND SANCTIONS: 
· A FINE FOR DIRECT CRIMINAL CONTEMPT SHALL NOT EXCEED $500.00.  
Section 775.02, Fla. Stat. 

· “[A]N AWARD OF ATTORNEY’S FEES FOR ANOTHER PARTY OR A COURT’S WASTED TIME IN A CRIMINAL CONTEMPT PROCEEDING IS IMPROPER.”

Frederick v. Sturgis, 598 So. 2d 94, 96 (Fla. 5th DCA 1992).

· IF AN ATTORNEY IS HELD IN CONTEMPT, A FINE MAY BE IMPOSED; HOWEVER, THE TRIAL COURT MAY NOT RESTRICT THE ATTORNEY FROM THE PRACTICE OF LAW BY REQUIRING THE ATTORNEY TO APPEAR WITH CO-COUNSEL.

Gifford v. Payne, 432 So. 2d 38 (Fla. 1983).
· REQUIRING ATTORNEY TO WRITE 1000 TIMES “I WILL NOT DISOBEY THE DIRECT ORDER OF A JUDGE” AFTER ATTORNEY WAS FOUND IN DIRECT CRIMINAL CONTEMPT WAS IMPROPER SANCTION.  IF CONTRIVED TO INSTILL CONTRITENESS, IT WAS UNNECESSARY.  IF CONTRIVED FOR ANY OTHER PURPOSE, IT WAS ABUSE OF DISCRETION.

Ward v. State, 354 So. 2d 438 (Fla. 3d DCA 1978).
· FLORIDA LAW DOES NOT CONTAIN A PROVISION FOR A SENTENCE “AT HARD LABOR” AND IT WAS ERROR TO INCLUDE THIS LANGUAGE IN A SENTENCING ORDER.  
Mc Crimager v. State, 919 So.2d 673 (Fla. 1st DCA 2006).
· SENTENCE OF SIX MONTHS IN JAIL WITH SPECIAL CONDITION OF “NO PHONE, FAMILY OR CONTACT VISITS, NO EXERCISE, TELEVISION, LIBRARY OR COMMISSARY WAS ERROR.  TRIAL COURT LACKS AUTHORITY TO REGULATE TREATMENT OF INMATES, INCLUDING INMATES AT COUNTY JAIL. 
Cuesta v. State, 929 So. 2d 648 (Fla. 3d DCA 2006).
INCARCERATION:tc \l3 "INCARCERATION:
· CRIMINAL CONTEMPT IS A CRIME IN THE ORDINARY SENSE. HOWEVER, CONTEMPT, ITSELF, IS NEITHER A FELONY NOR A MISDEMEANOR. 
Pompey v. Cochran, 685 So. 2d 1007 (Fla. 4th DCA 1997); A.L. v. State, 705 So. 2d 1048 (Fla. 2d DCA 1998).
· SENTENCE OF CONTEMPT IS ILLEGAL IF IT WAS ENTERED CONSECUTIVELY TO A SENTENCE THAT IS YET TO BE IMPOSED.

Ward v. State, 908 So. 2d 1138 (Fla. 3d DCA 2005);  Jarrett v. State, 665 So. 
2d 331 (Fla. 5th DCA 1995)
· THE MAXIMUM SENTENCE THAT CAN BE IMPOSED FOR CONTEMPT SHALL NOT EXCEED ONE YEAR’S IMPRISONMENT. 
Section 775.02, Fla. Stat. 

· A SENTENCE OF SIX MONTHS OR UNDER MAY BE PROPERLY IMPOSED UPON CONVICTION WITHOUT A TRIAL BY JURY.  
Mc Crimager v. State, 919 So.2d 673 (Fla. 1st DCA 2006);  Martinez v. State, 339 So. 2d 1133, 1135 (Fla. 2d DCA 1976).
· HOWEVER, “[A] JURY TRIAL IS REQUIRED BY THE UNITED STATES CONSTITUTION WHEN THE SENTENCE IMPOSED IS IN EXCESS OF SIX MONTHS.”  IF A JUDGE CONTEMPLATES THE IMPOSITION OF A SENTENCE OF SIX MONTHS IMPRISONMENT OR GREATER, EVEN FOR A DIRECT CONTEMPT, A JURY MUST BE EMPANELED TO TRY THE FACTS.
Thomas A. Edison College, Inc. v. State Board, 411 So. 2d 257, 258 (Fla. 4th DCA 1982), citing, Bloom v. Illinois, 391 U.S. 194 (1968); Aaron v. State, 345 So. 2d 641 (Fla. 1977).
ORDER OF CONTEMPT:

· “BECAUSE THE CONTEMPTUOUS CONDUCT MAY WELL BE IN THE FORM OF STATEMENTS OR ACTIONS THAT ARE NOT PART OF A COURT PROCEEDING AND THAT ARE NOT RECORDED, RULE 3.830 PROVIDES THAT THE ‘JUDGMENT OF GUILT OF CONTEMPT SHALL INCLUDE A RECITAL OF THOSE FACTS UPON WHICH THE ADJUDICATION OF GUILT IS BASED.’” 
Gidden v. State, 613 So. 2d 457, 460 (Fla. 1993); Fetzer v. State, 723 So. 2d 907 (Fla. 1st DCA 1999);  Ward v. State, 908 So. 2d 1138 (Fla. 3d DCA 2005).
· “THE REQUIREMENT IN RULE 3.830 THAT A WRITTEN RECITAL OF THE FACTS BE MADE IN THE ORDER OF CONTEMPT CANNOT BE DISMISSED AS A MERE TECHNICAL MATTER, FOR IT SERVES THE IMPORTANT FUNCTION . . . OF ASSURING COMPLIANCE WITH THE LONGSTANDING RULE THAT THE POWERS OF CONTEMPT ‘BE EXERCISED WITH CARE AND CIRCUMSPECTION.’”  ATTACHING TRANSCRIPTS OF PORTIONS OF TRIALS IS INSUFFICIENT TO COMPLY WITH 3.830 REQUIREMENT THAT ORDER CONTAIN WRITTEN RECITAL OF FACTS.

Johnson v. State, 584 So. 2d 95, 96 (Fla. 1st DCA 1991).
BUT, “THE REQUIREMENT THAT THE ORDER RECITE THE FACTS 
CONSTITUTING THE CONTEMPT IS SATISFIED WHEN THE TRIAL 
JUDGE ORALLY STATES ON THE RECORD THE UNDERLYING 
FACTS CONSTITUTING THE CONTEMPT. See Barnhill v. State, 438 
So.2d 175, 175 (Fla. 1st DCA 1983); see also Gidden v. State, 593 
So.2d 294, 294 (Fla. 5th DCA 1992).”
Neal v. State, 891 So. 2d 607 (Fla. 1st DCA 2005)

· COURT’S ORDER WHICH CITED DEFENDANT’S “UNJUDICIOUS, UNETHICAL AND INTEMPERATE CONDUCT BEFORE THE COURT” WERE CONCLUSIONS AND NOT A SUFFICIENT RECITAL OF THE FACTS AS REQUIRED.

Ray v. State, 352 So. 2d 110 (Fla. 1st DCA 1977).
· A WRITTEN JUDGMENT OF CONTEMPT MUST INCLUDE A WRITTEN STATEMENT OF THE FACTS UPON WHICH THE ADJUDICATION IS BASED.  
Cutwright v. State, 934 So. 2d 667 (Fla. 2nd DCA 2006);  Hagerman v. Hagerman, 751 So. 2d 152 (Fla. 2d DCA 2000); McGlamory v. State, 723 So. 2d 388 (Fla. 2d DCA 2000); Cook v. State, 636 So. 2d 895  (Fla. 2d DCA 1994).
· THE REQUIREMENT IN THE RULE THAT THERE  BE A SIGNED, WRITTEN ORDER, WHICH CONTAINS A RECITAL OF THE FACTS UPON WHICH THE ADJUDICATION OF GUILTY ON THE DIRECT CRIMINAL CONTEMPT MATTER IS BASED IS TO ASSURE COMPLIANCE WITH THE LONG-STANDING RULE THAT THE POWERS OF CONTEMPT SHOULD BE EXERCISED WITH CARE AND CIRCUMSPECTION.

Wiggs v. State, 981 So.2d 576 (Fla. 5th DCA 2008).
PERJURY:

· THE MERE FACT THAT THE COURT BELIEVES ONE WITNESS OVER ANOTHER IS INSUFFICIENT TO ESTABLISH JUDICIAL KNOWLEDGE THAT A WITNESS' TESTIMONY IS FALSE FOR THE PURPOSE OF SUMMARILY ADJUDICATING THE WITNESS IN DIRECT CRIMINAL CONTEMPT. TO HOLD OTHERWISE WOULD CREATE A CHILLING EFFECT ON A PARTY'S EXERCISE OF HIS CONSTITUTIONAL RIGHT TO FREEDOM OF SPEECH, ACCESS TO THE COURTS, AND DUE PROCESS.
Emanuel v. State, 601 So. 2d 1273 (Fla. 4th DCA 1992).
· DEFENDANT MAY BE HELD IN DIRECT CRIMINAL CONTEMPT FOR PERJURY WHERE HIS TESTIMONY AT HEARING ON MOTION TO WITHDRAW PLEA WAS “DIAMETRICALLY OPPOSITE” TO HIS OWN TESTIMONY AT TIME OF THE PLEA.

Roberts v. State, 515 So. 2d 434 (Fla. 5th DCA 1987).
· PROSPECTIVE JUROR MAY BE HELD IN DIRECT CRIMINAL CONTEMPT FOR FAILING TO DISCLOSE CRIMINAL HISTORY DURING JURY SELECTION. 
Forbes v. State, 933 So. 2d 706 (Fla. 4th DCA 2006).

PRESENCE OF THE COURT:
 

· ALL OF THE ESSENTIAL ELEMENTS OF MISCONDUCT MUST TAKE PLACE UNDER THE EYE OF THE COURT AND BE ACTUALLY OBSERVED BY THE COURT. DIRECT CONTEMPT IS NOT PERMITTED WHERE THE ALLEGED CONDUCT TOOK PLACE AT AN EARLIER TIME AND BEFORE A DIFFERENT TRIAL JUDGE. 
E.T. v. State, 587 So. 2d 615, 616 (Fla. 1st DCA 1991);  Roundtree v. State, 651 So. 2d 1286 (Fla. 3d DCA 1995).
· FAILURE TO RETURN TO COURT WITH ORDERED DOCUMENTS, WHICH OCCURRED IN THE COURT’S PRESENCE, COULD HAVE CONSTITUTED DIRECT CRIMINAL CONTEMPT WHICH COULD HAVE BEEN PUNISHED SUMMARILY.
Young v. Wood-Cohan, 727 So. 2d 322 (Fla. 4th DCA 1997).
· TELLING JUDGE TO “BITE YOURSELF” IN THE ELEVATOR OF THE COURTHOUSE, EVEN AFTER IDENTIFYING SELF AS A JUDGE, IS NOT DIRECT CONTEMPT.  AN INSULT MUST BE COMMITTED IN THE PRESENCE OF THE COURT OR OF A JUDGE WHEN ACTING AS SUCH, SO AS TO INTERRUPT OR HINDER JUDICIAL PROCEEDINGS.
Kress v. State, 790 So. 2d 1207 (Fla. 2d DCA 2001).
· USE OF FOUL LANGUAGE IN HALLWAY OUTSIDE COURTROOM DID NOT CONSTITUTE DIRECT CRIMINAL CONTEMPT BECAUSE IT OCCURRED OUTSIDE THE ACTUAL PRESENCE OF THE JUDGE AND THERE IS NO EVIDENCE THAT WORDS WERE DIRECTED AT THE COURT OR INTENDED TO INTERRUPT OR HINDER JUDICIAL PROCEEDINGS.

Bryant v. State, 851 So. 2d 823 (Fla. 2d DCA 2003).

· ON THE WAY INTO THE COURTROOM FOR HIS DELINQUENCY HEARING, THE JUVENILE KICKED COURTROOM DOOR. WHEN THE BAILIFF, WHO WAS FOLLOWING HIM, TOLD HIM NOT TO DO THAT, THE JUVENILE TOLD THE BAILIFF “GO F– – K YOURSELF.”  JUVENILE WAS PROPERLY HELD IN CONTEMPT SINCE JUDGE HEARD THE REMARK AND EVEN THOUGH DIRECTED AT BAILIFF, IT WAS CALCULATED TO LESSEN THE COURT’S AUTHORITY OR DIGNITY.



R.C. v. State, 648 So. 2d 1258 (Fla. 3d DCA 1995), rev. denied 659 So. 2d 1088.  

· IMPROPER TO FIND DEFENDANT IN CONTEMPT FOR SHOWING UP IN COURT WITH MARIJUANA IN SYSTEM BECAUSE “IF SOMEBODY COMES INTO MY COURTROOM WITH MARIJUANA IN HIS SYSTEM HE’S IN CONTEMPT OF COURT.” DEFENDANT ADMITTED HE SMOKED MARIJUANA IN THE PAST WEEK AND NO EVIDENCE HE WAS UNDER THE INFLUENCE IN COURT OR HAD VIOLATED A COURT ORDER.

M.W. v. Lofthiem, 855 So. 2d 683, (Fla. 2d DCA 2003).
· DEFENDANT WHO PASSED OUT IN THE COURTROOM BECAUSE HE “HAD A LITTLE COKE” THAT MORNING OBSTRUCTED ADMINISTRATION OF JUSTICE AND COULD BE PROPERLY HELD IN DIRECT CRIMINAL CONTEMPT.

Miller v. State, 672 So. 2d 95 (Fla. 3d DCA 1996), rev. denied 678 So. 2d 339.

· JUDGE COULD NOT HOLD “ENTIRE STATE ATTORNEY’S OFFICE” IN CONTEMPT FOR THE ACTIONS OF THREE ASA’S WHO MISREPRESENTED TO THE COURT THE READINESS OF STATE TO PROCEED TO TRIAL IN A CASE.  ACTIONS BY OTHERS IN THE OFFICE WOULD HAVE OCCURRED OUTSIDE THE PRESENCE OF THE COURT.
In Re Broward County State Attorney’s Office, 577 So. 2d 967 (Fla. 4th DCA 1991).
PROFANITY OR DISRESPECTFUL CONDUCT:

· CALLING JUDGE “SON OF A BITCH” DURING COURT CONSTITUTES DIRECT CRIMINAL CONTEMPT.

Saunders v. State, 319 So. 2d 118 (Fla. 1st DCA 1975).

· USE OF PROFANITY TO JUDGE JUSTIFIES DIRECT CONTEMPT; HOWEVER, ONE CONTINUOUS OUTBURST MAY ONLY BE PUNISHED WITH ONE CONTEMPT.

Williams v. State, 599 So. 2d 255 (Fla. 1st DCA 1992); Ricci v. State, 549 


So. 2d 1186 (Fla. 2d DCA 1989). 

· ATTORNEY WHO POUNDED FIST AND YELLED “YES” UPON RECEIVING FAVORABLE VERDICT COULD NOT BE HELD IN CONTEMPT WHERE COURT HAD NOT GIVEN PRIOR WARNINGS OR EXPLICIT DIRECTIONS NOT TO DISPLAY REACTION TO VERDICT.

Berman v. State, 751 So. 2d 612 (Fla. 4th DCA 1999).
· “USE OF THE SINGLE WORD ‘SH - - ’ UTTERED IN FRUSTRATION WHILE DEFENDANT WAS LEAVING THE COURTROOM, WITHOUT FURTHER DEVELOPED RECORD DID NOT CONSTITUTE CONTEMPT.”


Woods v State of Florida, 987 So.2d 669(Fla. 2d DCA 2007).
· juror may be held in direct criminal contempt if he has purposefully changed his answers to reflect bias and prejudice in order to manipulate jury selection.



Gruss v. State, 869 So. 2d 770 (Fla. 4th DCA 2004).

QUESTIONING BY ATTORNEYS IN VIOLATION OF COURT ORDER:

· ATTORNEY MAY BE HELD IN CONTEMPT FOR QUESTIONING WITNESS IN VIOLATION OF COURT’S ORDER, EVEN IF ORDER 

WAS ERRONEOUS AND SUBJECT TO REVERSAL ON APPEAL.

Vizzi v. State, 501 So. 2d 613 (Fla. 3d DCA 1986).

· DEFENDANT CAN BE IN DIRECT CRIMINAL CONTEMPT WHEN HE CONTINUED TO MAKE SPEAKING OBJECTIONS AFTER BEING ADMONISHED BY THE JUDGE FOR HIS ACTIONS.
Michaels v. State, 773 So. 2d 1230 (Fla. 3d DCA 2000).

· COURT FOUND ATTORNEY TO BE IN CONTEMPT WHEN HE ASKED DEFENDANT’S EXPERT WITNESS A QUESTION HE WAS SPECIFICALLY TOLD BY THE COURT NOT TO ASK.
Botwinick v. State, 793 So. 2d 56 (Fla. 3d DCA 2001).

RIGHT TO COUNSEL:
FLA. R. CRIM. P. 3.830 PROVIDES THAT COURT MAY 




SUMMARILY PUNISH DIRECT CONTEMPT; THUS, APPOINTED 



COUNSEL NOT REQUIRED.  

Williams v. State, 698 So. 2d 1350 (Fla. 1st DCA 1997).
DIRECT CRIMINAL CONTEMPT COLLOQUY  

To the Contemnor:

The Court:
a.)  
I have ordered you not to...............(state specifically 




what the contemnor has been ordered not to do); or 

b.)
You have been ordered to............(state specifically what the contemnor has been ordered to do); or

c.)
You have done the following in my presence.........(state specifically what the contemnor has done).

The Court:
Despite this order, you....(state specifically what was done or not done in violation of the order).

The Court:
Do you have any cause to show why you should not be adjudicated 



guilty of contempt by the Court and sentenced therefore?

If the explanation is unsatisfactory:

The Court:
The court hereby finds you in contempt and adjudicates you guilty of 



direct criminal contempt.

The Court:
Prior to sentencing, do you have any evidence of excusing or mitigating circumstances which you would like to present to the court?

If nothing is presented which affects your sentencing:

The Court:
You are hereby sentenced to (up to 6 months) and/or (up to $500.00) 



fine and/or other sanctions, including probation.



Pronounce sentence in open court.

Do written order containing specific findings of fact; sign and enter of record.

DIRECT CIVIL CONTEMPT
 No general rule of procedure available to follow.
DEFINITION: 

· MUST OCCUR IN THE COURT’S PRESENCE.

· MAY BE COMMENCED ON THE COURT’S OWN MOTION OR MOTION OF PERSON WITH STANDING.

· PROCEEDINGS ARE SUMMARY IN NATURE & MAY BE INVOKED FORTHWITH UPON THE HAPPENING OF THE CONTEMPTUOUS CONDUCT.  MOTION & NOTICE OF HEARING ARE NOT NECESSARY.

· REMAINING PROCEDURES & REQUIREMENTS ARE SAME AS FOR DIRECT CRIMINAL CONTEMPT.

RELEVANT CASE LAW:

· HUSBAND WAS ORDERED TO SIGN MORTGAGE AND PROMISSORY NOTE TO SECURE WIFE’S EQUITABLE DISTRIBUTION.  HUSBAND REFUSED TO SIGN AND WAS SENTENCED TO 6 MONTHS IN JAIL WITH PURGE PROVISION THAT HE SIGN DOCUMENT.  UPHELD ON APPEAL SINCE THE ACT OF SIGNING WAS DISTINCT FROM THE ACT OF PAYING (FAILURE TO PAY EQUITABLE DISTRIBUTION CANNOT BE ENFORCED BY COURT’S CONTEMPT POWER).  OPINION DOES NOT INDICATE IF FAILURE TO SIGN OCCURED IN OPEN COURT.
Roth v. Roth, 973 So. 2d 580 (Fla. 2d DCA 2008).
DUE PROCESS REQUIREMENTS:

· NO BASIS FOR CIVIL CONTEMPT FINDING WHERE PETITIONER WAS NOT A PARTY TO THE PROCEEDINGS BELOW, HAD NOT BEEN SUBPOENAED TO TESTIFY, HAD VOLUNTARILY APPEARED AT THE HEARING, AND WAS NOT VIOLATING ANY PREVIOUS COURT ORDER.



Daniel v. Garrison, 894 So. 2d 308 (Fla. 3d DCA 2005).
INDIRECT CRIMINAL CONTEMPT
Fla. R. Crim. P. 3.840

Fla. R. Juv. P. 8.150 (Delinquency) and 8.285 (Dependency)

DEFINITION:

· INDIRECT CRIMINAL CONTEMPT IS CONTEMPTUOUS CONDUCT THAT HAS OCCURRED OUTSIDE THE PRESENCE OF THE JUDGE. 
Gidden v. State, 613 So. 2d 457, 460 (Fla. 1993); Pugliese v. Pugliese, 347 So. 2d 422 (Fla. 1977);  Via v. State, 633 So. 2d 1198 (Fla. 2d DCA 1994); (conduct violating a court order). 
· SINCE THE CONDUCT OCCURS OUTSIDE THE PRESENCE OF THE COURT, SUMMARY DISPOSITION IS NOT AVAILABLE IN INDIRECT CRIMINAL CONTEMPT PROCEEDINGS.
Fredericks v. Sturgis, 598 So. 2d  94, 96 (Fla. 5th DCA 1992). 
ARREST OF DEFENDANT:

· IF A JUDGE HAS GOOD  REASON TO BELIEVE THAT THE DEFENDANT WILL NOT ATTEND THE HEARING, THE PROPER PROCEDURE TO OBTAIN THE CONTEMNOR’S PRESENCE IS TO ISSUE A  WARRANT FOR THE CONTEMNOR’S ARREST OR A WRIT OF BODILY ATTACHMENT.

Fla. R. Crim. P. 3.840(c).

· A DEFENDANT MUST BE PRESENT IN ORDER FOR A CRIMINAL CONTEMPT PROCEEDING TO TAKE PLACE.



May v. South Florida Water Management, 866 So. 2d 205 (Fla. 4th DCA 2004).

BURDEN OF PROOF:

· MUST BE PROVEN BEYOND A REASONABLE DOUBT.

Brown v. Smith, 705 So. 2d 682 (Fla. 4th DCA 1998).

· WHERE JUDGE PLACED BURDEN OF GOING FORWARD ON DEFENDANT IN INDIRECT CRIMINAL CONTEMPT AND DID NOT REQUIRE PROOF BEYOND REASONABLE DOUBT, DEFENDANT’S DUE PROCESS RIGHTS VIOLATED.

Tide v. State, 804 So. 2d 412 (Fla. 4th DCA 2001).

· HOWEVER, WHERE THE CONTEMNOR CLAIMS AN INABILITY TO COMPLY WITH A COURT ORDER AS A DEFENSE FOR CONTEMPT, THE ALLEGED CONTEMNOR HAS THE BURDEN OF PROVING, BY A PREPONDERANCE OF THE EVIDENCE, WHY HE OR SHE WAS UNABLE TO OBEY THE COURT ORDER.


Florida Department of Health and Rehabilitative Services v. State, 616 So. 2d 66, 68 (Fla. 1st DCA 1993).

COURT REPORTER:

· CRIMINAL CONTEMPT PROCEEDING MUST BE REPORTED LIKE ANY OTHER CRIMINAL PROCEEDING.  ADJUDICATION OF CONTEMPT IS REQUIRED TO BE REVERSED WHERE FINAL HEARING WAS NOT REPORTED AND DEFENDANT HAS PRESENTED A FACIALLY SUFFICIENT CLAIM OF ERROR THAT CANNOT BE REFUTED BY RECORD.
Schmidt v. Hunter, 788 So. 2d 322 (Fla. 2d DCA 2001); Conley v. Cannon,  708 So. 2d 306 (Fla. 2d DCA 1998).

· ScrivenEr’s errors that mislabel the type of contempt the judge has imposed should be remanded to the trial court to be corrected.



Graves v. State, 872 So. 2d 298 (Fla. 2d DCA 2004).

DEBTS:

· CONTEMPT CANNOT BE USED FOR NON-SUPPORT RELATED DEBTS.
Knorr v. Knorr, 751 So. 2d 64 (Fla. 2d DCA 1999).

DISQUALIFICATION OF JUDGE:

· THE JUDGE MUST DISQUALIFY HIM OR HERSELF IF THE CONTEMPT CHARGED INVOLVED DISRESPECT TO OR CRITICISM OF THAT JUDGE.

Bumgarner v. State, 245 So. 2d 635 (Fla. 4th DCA 1971).

· JUDGE NOT REQUIRED TO DISQUALIFY WHERE ATTORNEY CHARGED WITH INDIRECT CRIMINAL CONTEMPT FOR FAILURE TO APPEAR FOR TRIAL; RECORD DID NOT INDICATE THAT OBSTRUCTION OF COURT IN ADMINISTRATION OF JUSTICE CONSTITUTED PERSONAL DISRESPECT FOR THE JUDGE.

Lowe v. State, 468 So. 2d 258 (Fla. 2d DCA 1985).

· A JUDGE NEED NOT RECUSE HIMSELF SIMPLY BECAUSE THE CONTEMPT WAS COMMITTED AGAINST HIM OR A COURT OF WHICH HE IS A MEMBER.  FURTHER, A JUDGE GENERALLY IS NOT DISQUALIFIED MERELY BECAUSE HE INITIATED THE CONTEMPT PROCEEDINGS.

Bryant v. State, 363 So. 2d 1141 (Fla. 1st DCA 1978).
DOUBLE JEOPARDY:

· A LATER CRIMINAL PROSECUTION FOR THE SAME CONDUCT WHICH GAVE RISE TO A CRIMINAL CONTEMPT PROSECUTION CAN VIOLATE A DEFENDANT’S DOUBLE JEOPARDY RIGHTS. 

McCray v. State, 640 So. 2d 1215, 1217 (Fla. 5th DCA 1994); citing, United States v. Dixon, 509 U.S. 688 (1993).

· HOWEVER, A DEFENDANT HELD IN CONTEMPT FOR VIOLATING A DOMESTIC VIOLENCE INJUNCTION MAY BE PROSECUTED LATER FOR A SUBSTANTIVE OFFENSE STEMMING FROM THE SAME CONDUCT.

Williams v. State, 658 So. 2d 665 (Fla. 4th DCA 1995), aff’d, 673 So. 2d 486 (Fla. 1996).

· THE DOUBLE JEOPARDY CLAUSE APPLIES TO INDIRECT CRIMINAL CONTEMPT PROSECUTIONS.  THE SOLE TEST TO BE APPLIED TO DETERMINE IF A SUBSEQUENT PROSECUTION WILL BE BARRED BY DOUBLE JEOPARDY IS THE BLOCKBURGER “SAME ELEMENTS” TEST WHICH PROVIDES IF EACH OFFENSE REQUIRES PROOF OF AN ELEMENT THAT THE OTHER DOES NOT, THE OFFENSES ARE SEPARATE AND DOUBLE JEOPARDY DOES NOT APPLY. 
State v. Miranda, 644 So. 2d 342, 344 (Fla. 2d DCA 1994).
· DOUBLE JEOPARDY PROTECTIONS PERTAIN UPON CRIMINAL CONTEMPT.  HOWEVER, DOUBLE JEOPARDY DOES NOT NECESSARILY PRECLUDE A SEPARATE CRIMINAL PROSECUTION FOR FELONY BATTERY.  BECAUSE THE CONTEMPT ADJUDICATION DID NOT REQUIRE A PRIOR BATTERY CONVICTION, AND THE FELONY BATTERY DOES NOT REQUIRE THE EXISTENCE OR KNOWLEDGE OF AN INJUNCTION ORDER, THE CONTEMPT AND THE FELONY BATTERY EACH REQUIRE PROOF OF AN ELEMENT THE OTHER DOES NOT AND NETIHER OFFENSE IS ENTIRELY SUBSUMED WITHIN THE OTHER.

State v. Rothwell, 981 So.2d 1279 (Fla. 1st DCA 2008).
DUE PROCESS:

· PROCEEDINGS FOR INDIRECT CRIMINAL CONTEMPT ARE EFFECTIVELY CRIMINAL IN NATURE; THEREFORE, AN ACCUSED CONTEMNOR IS ENTITLED TO THE SAME BASIC CONSTITUTIONAL DUE PROCESS PROTECTIONS AS THOSE AFFORDED CRIMINAL DEFENDANTS IN MORE TYPICAL CRIMINAL PROCEEDINGS. 
Andrews v. Walton, 428 So. 2d 663, at 666, citing, Aaron v. State, 284 So. 2d 673, 675 (Fla. 1973).  See also, De Mauro v. State, 632 So. 2d 727, 729 (Fla. 3d DCA 1994) citing, Bowen v. Bowen, 471 So. 2d 1274, 1277 (Fla. 1985); Van Hare v. Van Hare, 870 So. 2d 125 (Fla. 4th DCA 2003).

· contemnor has constitutional right not to incriminate self.  it was reversible error for the court to require contemnor to explain why he had failed to comply with order.
 

Harvey v. State, ___ So. 2d ___, 33 FLW D2447 (Fla. 2nd DCA October 31, 

2008).

· AN order to show cause must contain specific allegations for which defendant must answer.
 

Keeton v Bryant, 877 So. 2d 922 (Fla. 5th DCA 2004).

· DUE PROCESS OF LAW REQUIRES THAT DEFENDANT BE ADVISED OF  CHARGE AND BE AFFORDED OPPORTUNITY TO DEFEND SELF, INCLUDING OPPORTUNITY TO BE REPRESENTED BY COUNSEL, TO TESTIFY AND PRESENT RELEVANT EVIDENCE OF WITNESSES, GOING NOT ONLY TO THE FACTS OF THE CHARGE ITSELF BUT TO MATTERS OF EXCUSE THEREFROM, AND OF EXTENUATION AND MITIGATION. 

Dykes v. Dykes, 104 So. 2d 598, 599 (Fla. 3d DCA 1958).
· THE INDIRECT CRIMINAL CONTEMPT PROCESS REQUIRES THAT ALL PROCEDURAL ASPECTS OF THE CRIMINAL JUSTICE PROCESS BE ACCORDED A DEFENDANT, INCLUDING AN APPROPRIATE CHARGING DOCUMENT, AN ANSWER, AN ORDER OF ARREST, THE RIGHT TO BAIL, AN ARRAIGNMENT, AND A HEARING.  
Fla. R. Crim. P. 3.840(g); Martinez v. State of Florida, 976 So. 2d 1222 (Fla. 4th DCA 2008); See also Gidden v. State, 613 So. 2d 457, 460 (Fla. 1993).
· AN ORDER TO SHOW CAUSE FOR INDIRECT CRIMINAL CONTEMPT WHICH IS NOT BASED ON SWORN AFFIDAVIT AND WHICH DOES NOT CONTAIN ESSENTIAL FACTS CONSTITUTING THE CHARGED CRIMINAL CONTEMPT IS LEGALLY INSUFFICIENT.  COURT’S FAILURE TO COMPLY WITH RULE 3.840 IS FUNDAMENTAL ERROR AND NO OBJECTION IS REQUIRED.
Mix v. State, 827 So. 2d 397 (Fla. 2d DCA 2002); Cone v. Gillson, 861 So. 2d 1210 (Fla. 2d DCA  2003).

· NOTICE IS PROVIDED BY AN ORDER TO SHOW CAUSE.  THE LANGUAGE OF THE ORDER MUST BE SUFFICIENTLY CLEAR AND PRECISE TO INFORM THE PARTY OF ITS COMMAND AND DIRECTION INCLUDING ADVISING THE DEFENDANT OF THE POSSIBILITY OF CRIMINAL PENALTIES.  
Hagerman v. Hagerman, 751 So. 2d 152 (Fla. 2d DCA 2000); Zelman v. State, 666 So. 2d 188, 190 (Fla. 2d DCA 1995); Amerivend Corp v. West Dade Ltd, 627 So. 2d 1258 (Fla. 3d DCA 1993); J.M.P.U. v. State, 858 So.2d  389  (Fla. 3d DCA 2003).
· FRCP 3.840(a) MANDATES THAT A REASONABLE TIME BE ALLOWED FOR PREPARATION OF THE DEFENSE AFTER SERVICE OF THE ORDER ON THE DEFENDANT. 
Russ v. State, 622 So. 2d 501 (Fla. 5th DCA 1993), review denied, 634 So. 2d 626 (Fla. 1994).

· DUE PROCESS REQUIRES A TIME PERIOD OF MORE THAN TWO DAYS AFTER SERVICE OF THE ORDER TO SHOW CAUSE.
Goral v. State, 553 So. 2d 1282 (Fla. 3d DCA 1989);  Fox v. State, 490 So. 2d 1288 (Fla. 5th DCA 1986).
· EVIDENCE WAS INSUFFICIENT TO ESTABLISH THAT DEFENDANT WAS PERSON WHO SENT TEXT MESSAGES TO VICTIM IN VIOLATION OF INJUNCTION.  THUS, CONTEMPT CONVICTION REVERSED. 
Walker v. State, 946 So. 2d 130 (Fla. 5th DCA 2007).
· TRIAL COURT VIOLATED DEF’S RIGHTS BY NOT ALLOWING HIM TO MAKE CLOSING ARGUMENT IN INDIRECT CONTEMPT PROCEEDING.  DEFENDANT ENTITLED TO SAME CONSTITUTIONAL DUE PROCESS PROTECTIONS OF ANY OTHER CRIMINAL DEFENDANT.

Feltner v. Col. Pictures Television, Inc., 789 So. 2d 453 (Fla. 4th DCA 2001).
· 
PROCEDURE WHEREBY COURT DETERMINED DEFENSE WOULD BE 
HEARD FIRST SINCE COURT ALREADY HAD SWORN AFFIDAVIT UPON 
WHICH IT ISSUED ORDER TO SHOW CAUSE CONSTITUTES DENIAL OF 
DUE PROCESS AND SHIFTS BURDEN OF PROOF TO DEFENDANT. 

McAtee v. State of Florida, 899 So. 2d 1245 (Fla. 4th DCA 2005). 

· COURT FOUND DEFENDANT IN INDIRECT CRIMINAL CONTEMPT BUT SENTENCED HIM TO JAIL WITH A PURGE PROVISION.  AFTER REALIZING THE PURGE PROVISION ACTUALLY MADE THE CONTEMPT ORDER ONE OF INDIRECT CIVIL CONTEMPT, COURT ENTERED AN AMENDED JUDGMENT DELETING THE PURGE PROVISION AND SENTENCING DEFENDANT TO JAIL.  SINCE CHANGING THE COMPLETE NATURE OF THE JUDGMENT FALLS OUTSIDE A SCRIVENER’S ERROR OR CLERICAL MISTAKE, THE CONTEMPT CONVICTION WAS 

REVERSED. Luzenberg v. Forand, 929 So. 2d 546 (Fla. 2nd DCA 

2006). 

ERRONEOUS ORDERS:

· DEFENDANT MAY BE HELD IN CONTEMPT FOR FAILING TO COMPLY WITH AN ERRONEOUS ORDER.

Gooden v. State, 931 So. 2d 146 (Fla. 1st DCA 2006);  Robbie v. Robbie, 726 So. 2d 817 (Fla. 4th DCA 1999); Rubin v. State, 490 So. 2d 1001 (Fla. 3d DCA 1986), rev. denied, 501 So. 2d 1283 (Fla. 1986); Vizzi v. State, 501 So. 2d 613 (Fla. 3d DCA 1986).

· ONLY IF AN ORDER IS ENTERED IN A MATTER OVER WHICH THE COURT HAS NO JURISDICTION MAY SUCH AN ORDER BE SAFELY IGNORED. 
Jamason v. State, 447 So. 2d 892, 893 (Fla. 4th DCA 1983), aff’d, 455 So. 2d 380 (Fla. 1984), cert. denied, Jamason v. Florida, 469 U.S. 1100 (1985).
· WHERE DEFENDANT WAS ADJUDICATED ONLY OF FIRST DEGREE MISDEMEANOR COURT DID NOT HAVE JURISDICTION MORE THAN 19 MONTHS LATER TO SANCTION DEFENDANT FOR FAILING TO PERFORM COMMUNITY SERVICE HOURS. 
Rivera v. State, 939 So. 2d 116 (Fla. 3d DCA 2006).

FINES:

· WHERE A CONTEMNOR HAS NO OPPORTUNITY TO REDUCE OR AVOID THE AMOUNT OF A FINE THROUGH COMPLIANCE, FINE IS PUNITIVE AND THEREFORE, CONTEMPT IS CRIMINAL IN NATURE.

Kimball v. Yaratch, 787 So. 2d 97 (Fla. 2d DCA 2001).

· CASE REVERSED WHERE LAWYER FINED $100.00 PER WORD FOR EVERY WORD SAID TO MEDIA IN VIOLATION OF COURT’S GAG ORDER.  FINE IN CRIMINAL CONTEMPT CAN NOT EXCEED $500.00.
Kramer v. State, 800 So. 2d 319  (Fla. 2d DCA 2001).

INCARCERATION:

· SECTION 38.22 FLORIDA STATUTES (2004) AUTHORIZES COURTS TO PUNISH FOR CONTEMPT, BUT STATES NO MAXIMUM PUNISHMENT.  SECTION 775.02 FLORIDA STATUTES PROVIDES THAT WHEN NO MAXIMUM PUNISHMENT IS PROVIDED BY STATUTE FOR CRIMINAL CONDUCT, PUNISHMENT SHALL NOT EXCEED IMPRISONMENT FOR ONE YEAR AND $500.00 FINE.  CRIMINAL CONTEMPT CONVICTIONS ARE SUBJECT TO THE PROVISIONS OF SECTION 775.02.
· “THE DENIAL OF A REQUEST FOR A JURY TRIAL IN A CONTEMPT PROCEEDING LIMITS THE MAXIMUM TERM OF IMPRISONMENT TO SIX MONTHS ON A FINDING OF GUILT.”
Wells v. State, 654 So. 2d 146, 147 (Fla. 3d DCA 1995).  

· A DEFENDANT MAY ONLY BE DENIED A JURY TRIAL FOR CONTEMPT AS LONG AS THE PUNISHMENT IS LIMITED TO SIX MONTHS OR LESS OF INCARCERATION UPON CONVICTION. 
Lussy v. Fenniman, 763 So. 2d 1110 (Fla. 4th DCA 1999).

INTENT:
· INTENT IS AN ESSENTIAL ELEMENT OF INDIRECT CRIMINAL CONTEMPT. 

Power Line Components, Inc. v. Mil-Spec Components, Inc., 720 So. 2d 546 (Fla. 4th DCA 1998).

· DEFENDANT COULD NOT BE FOUND IN CONTEMPT OF COURT FOR LATE APPEARANCE CAUSED BY BREAKDOWN OF HIS AUTOMOBILE.
Werner v. State, 740 So. 2d 591 (Fla. 5th DCA 1999).

· THE INTENT TO COMMIT CONTEMPT MAY BE INFERRED FROM THE ACTIONS OF THE CONTEMNOR.  INTENT NECESSARY FOR INDIRECT CRIMINAL CONTEMPT COULD  BE INFERRED FROM ASSISTANT STATE ATTORNEY’S ACT OF ENGAGING IN ALTERCATION WITH PUBLIC DEFENDER IN COURTHOUSE HALLWAY IN PRESENCE OF SEVERAL PEOPLE, INCLUDING JUROR.
Milian v. State, 764 So. 2d 860 (Fla. 4th DCA 2000).

· WHERE A FINDING OF INTENT IS SUPPORTED BY THE FACTS, THE COURT MAY CONCLUDE THAT THE OFFENSIVE BEHAVIOR WAS “WILLFUL” AND “CALCULATED TO HINDER THE ORDERLY FUNCTIONS OF THE COURT.”  

Mann v. State, 476 So. 2d 1369 (Fla. 2d DCA 1985).
· THE FACT THAT THE CONTEMNOR LATER STATES THAT HE OR SHE HAD NO INTENT TO BE CONTEMPTUOUS WHEN VIOLATING THE COURT’S ORDER DOES NOT CHANGE THE RESULT.

Vizzi v. State, 501 So. 2d 613, 619 (Fla. 3d DCA 1986).

· JUDGE’S UNDERLYING ORDER THAT SHERIFF WAS TO “PERMANENTLY ASSIGN 3 COMPETENT BAILIFFS TO HIS COURTROOM” COULD NOT BE BASIS FOR HOLDING CHIEF COURT DEPUTY IN CONTEMPT WHERE, DUE TO INSUFFICIENT PERSONNEL THE CHIEF HAD TO BORROW DETENTION DEPUTIES TO HELP OUT IN THE COURTROOM.  THERE WAS INSUFFICIENT EVIDENCE OF INTENT TO VIOLATE THE COURT ORDER.

Dougherty v. State, 550 So. 2d 542 (Fla. 4th DCA 1989).

· INDIRECT CRIMINAL CONTEMPT CONVICTION REVERSED WHERE THERE WAS NO EVIDENCE THAT PRISONER’S SIGNING OF JUDGE’S NAME TO AN ORDER WAS DONE WITH THE INTENT TO EMBARRASS, HINDER OR OBSTRUCT THE COURT IN ADMINISTRATION OF JUSTICE OR WAS CALCULATED TO LESSEN COURT’S AUTHORITY OR DIGNITY.  
McCoy v. State, 930 So. 2d 811 (Fla. 4th DCA 2006).

JURY TRIAL:
· THE DENIAL OF REQUEST FOR JURY TRIAL LIMITS THE MAXIMUM TERM OF JAIL TO SIX MONTHS ON A FINDING OF GUILT.
Wells v. State, 654 So. 2d 146 (Fla. 3d DCA 1995).

ORDER OF CONTEMPT:
· WRITTEN FINDINGS OF FACT NOT REQUIRED FOR INDIRECT CRIMINAL CONTEMPT WHERE SUFFICIENT ORAL FINDINGS ARE MADE ON THE RECORD.


Gidden v. State, 613 So. 2d  457 (Fla. 1993);  Neal v. State, 891 So. 2d 607 
(Fla. 1st DCA 2005).
· INCLUDED IN A JUDGMENT OF GUILTY, THERE SHOULD BE A RECITAL OF THE FACTS CONSTITUTING THE CONTEMPT OF WHICH THE DEFENDANT HAS BEEN FOUND AND ADJUDICATED GUILTY.  


Fla. R. Crim. P. 3.840(f); Martinez v. State of Florida, 976 So. 2d 1222 (Fla. 4th 

DCA 2008).
· ORDER WHICH FINDS A FACTUAL BASIS FOR INDIRECT CRIMINAL CONTEMPT BUT DOES NOT GRANT OR DENY THE MOTION FOR CONTEMPT IS A NON-FINAL ORDER WHICH IS NOT SUBJECT TO APPEAL.  


Sutton v. Amerson, 922 So.2d 391 (Fla. 1st DCA 2006).

· ERROR TO ENTER A HYBRID CONTEMPT ORDER WHICH HAD SOME CHARACTERISTICS OF CRIMINAL CONTEMPT AND SOME CHARACTERISTICS OF CIVIL CONTEMPT. 


Montello v. Montello,937 So. 2d 1154, (Fla. 3rd DCA 2006).
ORDER TO SHOW CAUSE:
· INDIRECT CRIMINAL CONTEMPT PROCEEDINGS MUST BE BASED ON A SWORN MOTION. 

Cone v. Gillson, 861 So. 2d 1210 (Fla. 2d DCA  2003).
· CONTEMPT CONVICTION REVERSED WHERE AFFIDAVIT WAS SIGNED BY POLICE OFFICER WITHOUT PERSONAL KNOWLEDGE OF EVENTS.  FAILURE TO ABIDE BY RULE 3.840 WAS FUNDAMENTAL ERROR.   

Smarek v. State, 946 So. 2d 1235 (Fla. 2d DCA 2007).
· AN ORDER TO SHOW CAUSE IS THE CHARGING DOCUMENT IN A CRIMINAL CONTEMPT PROCEEDING JUST AS AN INFORMATION IS THE CHARGING DOCUMENT IN A CRIMINAL CASE.
Martin v. Pinellas County, 483 So. 2d 445 (Fla. 2d DCA 1986).

· THE ORDER TO SHOW CAUSE FOR INDIRECT CRIMINAL CONTEMPT CAN BE INITIATED BY THE JUDGE SUA SPONTE OR ON THE AFFIDAVIT OF ANY PERSON HAVING KNOWLEDGE OF THE FACTS.

Fla. R. Crim. P. 3.840; Paris v. Paris, 427 So. 2d 1080 (Fla. 1st DCA 1983).  

· AN ORDER TO SHOW CAUSE MUST STATE ESSENTIAL FACTS CONSTITUTING THE CRIMINAL CONTEMPT CHARGED AND REQUIRE THAT THE DEFENDANT APPEAR BEFORE THE COURT TO SHOW CAUSE WHY HE SHOULD NOT BE HELD IN CONTEMPT OF COURT.
See Hill v. State, 643 So. 2d 1178 (Fla. 2d DCA 1994). 

· THE ORDER SHALL SPECIFY THE TIME AND PLACE OF THE HEARING AND ALLOW SUFFICIENT TIME FOR PREPARATION OF THE DEFENSE AFTER SERVICE OF THE ORDER ON THE DEFENDANT. 

Id.
· THE TRIAL COURT’S FAILURE TO ISSUE AN ORDER TO SHOW CAUSE APPRISING THE DEFENDANT OF THE CHARGES AGAINST HIM OR NON-COMPLIANCE WITH THE PROVISIONS OF FLA. R. CRIM. P. 3.840 CONSTITUTES FUNDAMENTAL ERROR.

Ibrahim v. Jenne, 730 So. 2d 408 (Fla. 4th DCA 1999); Baker v. Green, 732 So.2d 6 (Fla. 4th DCA 1999).
OUTSIDE PRESENCE OF COURT:

· AN OUT-OF-COURT STATEMENT IS CONTEMPTUOUS IF IT CONSTITUTES A “CLEAR AND PRESENT DANGER TO THE ORDERLY ADMINISTRATION OF JUSTICE.”  THE SUBSTANTIVE EVIL MUST BE EXTREMELY SERIOUS AND THE DEGREE OF IMMINENCE EXTREMELY HIGH BEFORE MERE UTTERANCES CAN BE PUNISHED.  WHETHER THE SPEECH CONSTITUTES A CLEAR AND PRESENT DANGER IS MEASURED NOT BY THE CONTENT OF THE REMARK, RATHER IT IS MEASURED BY THE IMPACT ON JUDICIAL ACTION.

Wasserman v. State, 671 So. 2d 846 (Fla. 2d  DCA 1996).
· IN HALLWAY OUTSIDE COURT, AFTER LOSING CIVIL CASE, DEFENDANT CALLED COUNSEL FOR PLAINTIFF A “F-CKING C- -T” AND THREATENED HER BY SAYING HE WOULD “SEE HER LATER”.  NAME CALLING WAS NOT INDIRECT CRIMINAL CONTEMPT, BUT THREAT OR INTIMIDATION OF ATTORNEY WHO IS OFFICER OF THE COURT JUSTIFIES FINDING OF CONTEMPT.
Hoeffer v. State, 696 So. 2d 1265 (Fla. 4th DCA 1997).
PURGE PROVISION:
· A PURGE PROVISION IS NOT REQUIRED IN A PROCEEDING FOR INDIRECT CRIMINAL CONTEMPT.  
Contella v. Contella, 589 So. 2d 325, 326 (Fla. 5th DCA 1991).

RIGHT TO COUNSEL:

· AN INDIRECT CRIMINAL CONTEMPT PROCEEDING MUST FULLY COMPLY WITH FLA. R. CRIM. P. 3.840, AND THE DEFENDANT MAY BE ENTITLED TO COURT-APPOINTED COUNSEL.
Fla. R. Crim. P. 3.111(b)(1); Zelman v. State, 666 So. 2d 188, 190 (Fla. 2d DCA 1995); Gidden v. State, 613 So. 2d 457, at 460 (Fla. 1993); Hemesath v. State, 732 So. 2d 496 (Fla. 1st DCA 1999); Gregory v. Rice, 727 So. 2d 251 (Fla. 1999).
· IT IS REVERSIBLE ERROR TO PERMIT DEFENDANT’S ATTORNEY TO WITHDRAW AND CONTINUE THE CONTEMPT PROCEEDING WITHOUT APPOINTING NEW COUNSEL. 

Sylvester v. State, 923 So.2d 1289 (Fla. 5th DCA 2006).
· ERROR TO HOLD DEFENDANT IN INDIRECT CRIMINAL CONTEMPT WHERE DEFENDANT NEVER ADVISED OF RIGHT TO COUNSEL AND NEVER WAIVED RIGHT TO COUNSEL. 

Ingram  v. State, 933 So.2d 734 (Fla. 2d DCA 2006).
· COUNSEL DOES NOT HAVE TO BE PROVIDED IF JUDGE, PRIOR TO TRIAL, FILES STATEMENT IN WRITING THAT THE DEFENDANT WILL NOT BE IMPRISONED IN THE EVENT OF CONVICTION. 
See Section 27.512, Fla.  Stat.  (Order of no imprisonment).
· A trial court MAY ALLOW THE OPPOSING COUNSEL TO ASSIST the COURT IN PRESENTING THE CONTEMPT CASE BEFORE the COURT BUT COUNSEL MUST NOT ABUSE HIS POSITION.
Gordon v. State, ___So. 2d___, 32 FLW D1894) (Fla. 4th DCA August 8, 2007).
SUPPORT OBLIGATIONS:

· CRIMINAL CONTEMPT PROCEEDINGS ARE APPROPRIATE WHERE THE PARTY IN DEFAULT HAS CONTINUALLY AND WILLFULLY NEGLECTED COURT ORDERED SUPPORT OBLIGATIONS OR HAS AFFIRMATIVELY DIVESTED HIMSELF OF ASSETS AND PROPERTY.

Lascaibar v. Lascaibar, 715 So. 2d 1042 (Fla. 3d DCA 1998).
· IMPROPER TO FIND FORMER HUSBAND IN CONTEMPT FOR FAILURE TO PAY AN EQUITABLE DISTRIBUTION OBLIGATION.

Williams v. Williams, 958 So. 2d 992 (Fla. 5th DCA 2007).
VAGUENESS OR AMBIGUITY OF COURT ORDER:

· “[A] PARTY SHOULD NOT BE HELD TO BE IN CONTEMPT FOR VIOLATION OF AN ORDER, OR PROVISION OF A JUDGMENT, WHICH IS NOT CLEAR AND DEFINITE, SO AS TO MAKE THE PARTY AWARE OF ITS COMMAND AND DIRECTION.” 

Zelman v. State, 666 So. 2d 188, 190 (Fla. 2d DCA 1995); citing, Kranis v. Kranis, 313 So. 2d 135, 139 (Fla. 3d DCA 1975).  See also, Marcus v. Marcus, 902 So. 2d 259 (Fla. 4th DCA 2005).
· TRIAL COURT’S ADMONISHMENT TO ATTORNEY NOT TO BE “DRAMATIC” WAS NOT SUFFICIENTLY SPECIFIC TO APPRISE THE ATTORNEY OF THE BEHAVIOR TO BE ENJOINED. 
Braisted v. State, 614 So. 2d 639 (Fla. 4th DCA 1993).

· AN ORDER TO RETURN “JEWELRY” WAS TOO VAGUE.
Lubin v. Schumer, 593 So. 2d 599 (Fla. 3d DCA 1992).

· “[A] PARTY CANNOT BE HELD IN CONTEMPT FOR VIOLATING AN ORDER THAT DOES NOT SUFFICIENTLY APPRISE HIM OF WHAT HE IS REQUIRED TO DO.”

Rouse v. Rouse, 595 So. 2d 1013, 1014 (Fla. 2d DCA 1992).

· “ON THE OTHER HAND, IF A COURT ORDER IS TOO GENERAL AND APPEARS TOO BURDENSOME AND UNCERTAIN IN ITS SCOPE THE AGGRIEVED PARTIES SHOULD PETITION THE COURT FOR MODIFICATION, CLARIFICATION OR CONSTRUCTION OF THE ORDER, AND IF THEY FAIL TO DO SO THEY ACT AT THEIR OWN PERIL.”
Zelman v. State, 666 So. 2d 188, 190 (Fla. 2d DCA 1995); citing, Kranis v. Kranis, 313 So. 2d 135, 139 (Fla. 3d DCA 1975).

SAMPLE FORMS:

IN THE CIRCUIT COURT OF THE ________ JUDICIAL CIRCUIT IN AND FOR ________ COUNTY, FLORIDA

IN RE:  


DIVISION

SASE NO.:  

Petitioner,

MOTION FOR ORDER TO SHOW CAUSE
v.

Respondent.

________________________________/

Petitioner, ________________________________, shows to the Court:

1.  On the ____ day of _______________________, 20____, this Honorable Court entered its Order requiring the Respondent to perform/not perform the following acts:

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

A copy of that Order is attached as Exhibit A.

2.  Said Order has been in full force and effect since its entry and a copy thereof was served upon the Respondent on ____ day of _______________________, 20____, who at all times has had knowledge of its terms.

3.  Respondent has failed and refused to comply with and has disobeyed and disregarded the provisions of the said Order by the following acts of conduct:

____________________________________________________________________________________________________________________________________________________________________________________________________________________

This conduct as more particularly described and attested to by the sworn Affidavit[s] of __________________________ which are attached as Exhibit B [C].

4.  By reason of Respondent’s failure to comply with the aforesaid provisions of this Court’s Order, Respondent has committed an indirect criminal contempt of the authority of this court.

WHEREFORE the Petitioner moves this Court for an Order requiring Respondent to appear and show cause why he/she should not be judged in Indirect Criminal Contempt of this Court and for an Order adjudging Respondent to be in Indirect Criminal Contempt of Court for violation of the terms of said Order and for such punishment as this Court may deem to be just and proper.

___________________________

Petitioner

AFFIDAVIT
STATE OF FLORIDA
) 

 
) SS

COUNTY OF DADE 
)

BEFORE ME, the undersigned authority, personally appeared Petitioner, ____________________, who after being duly sworn on oath deposes and says:

1.
That Affiant is the Petitioner in __________ County Circuit Court, Case No. ____________________ CA (    ).

2.
That Respondent has willfully failed and refused to comply with this Court’s Order [Injunction] and has willfully refused and failed to comply with said Order by the following acts of conduct:

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________

Affiant/Petitioner

SWORN TO and subscribed before

me this ____ day of __________________, 20___.

IN THE CIRCUIT COURT OF THE __________ JUDICIAL CIRCUIT IN AND FOR ____________, COUNTY, FLORIDA

DIVISION

CASE NO.

Petitioner/Plaintiff,

vs.






ORDER TO SHOW CAUSE

Respondent/Defendant.

_______________________________/

Upon consideration of the attached sworn affidavit filed with the Court by the Petitioner/Plaintiff in this cause and upon review of this Court’s Order, entered on the ____ day of ___________________, 20  , this Court Finds:

That the attached Order enjoined the Respondent/Defendant from performing any of the following acts:

(Specify what acts) ______________________________________________________________________

_____________________________________________________________________________________________________________________________________________

Furthermore, the said Order affirmatively ordered the Respondent/Defendant to perform the following acts:

 (Specify what acts)

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

Said Order was served upon the Respondent/Defendant on the ____ day of _______________, 20  , return being made to this Court on ____ day of ___________________, 20  .

Petitioner has petitioned this Court for an Order adjudging the Respondent/Defendant to be in Indirect Criminal Contempt of Court for the willful disregard and disobedience of the provisions of this Court’s Order by engaging in the following acts of conduct:


 (Specify what acts)
________________________________________________________________________

________________________________________________________________________

Now, therefore, it is ORDERED AND ADJUDGED that the said Respondent/Defendant shall appear before this Court on the ____ day of ___________________, 20  , at __________m., in Room ______, at the following location:


 (allow at least ten (10) days for service after order is signed) to be arraigned and then and there show cause why s/he should not be held in and punished for indirect criminal contempt of Court, pursuant to Fla. R. Crim. 3.840, for his/her willful failure to comply with the terms

of the above Order.  Such punishment, if imposed, may include a fine and/or incarceration or probation.


Should the Court determine, based on the evidence presented at the hearing, that Respondent’s conduct warrants sanctions for civil contempt in addition to or instead of indirect criminal contempt, the Court reserves the right to find the Respondent guilty of civil contempt and impose appropriate civil sanctions.

As the Respondent/Defendant, you have a right to be represented by an attorney.

FAILURE TO APPEAR AT THE HEARING MAY RESULT IN THE COURT ISSUING A WRIT OF BODILY ATTACHMENT FOR YOUR ARREST.  IF YOU ARE ARRESTED, YOU MAY BE HELD IN JAIL UP TO 48 HOURS BEFORE A HEARING IS HELD.

The Sheriff of ________________ County, Florida is hereby ordered to serve a copy of this Order on the Respondent/Defendant, _______________________, and to make a return showing such service.

DONE AND ORDERED at _________, _____________________County, Florida this ____ day of _____________________, 20  .

____________________________________

CIRCUIT COURT JUDGE

IN THE CIRCUIT COURT OF THE ________ JUDICIAL CIRCUIT IN AND FOR ________, FLORIDA

DIVISION

 
CASE NO.:  

Petitioner

WRIT OF BODILY ATTACHMENT
v.

Respondent

________________________________/

STATE OF FLORIDA 

TO EACH SHERIFF OF THE STATE

YOU ARE HEREBY COMMANDED to attach and take into custody the body of the Respondent, ______________________________, and bring said Respondent personally before the Honorable ______________________________, or, in his/her absence, before any of the other Judges of the Circuit Court, in Chambers, Room No. ______, ____County Courthouse, (ADDRESS), instanter, for the following reason(s):  (check appropriate Box)

[ ]  To answer the Respondent’s failure to appear at a hearing for contempt on the ____ day of ______________, 20___, of which Respondent was duly noticed; and/or

[ ](Other)____________________________________________________________
_______________________________________________________________________

_______________________________________________________________________

DIRECTIONS TO SHERIFF
This Writ shall be promptly served and executed between the hours of 8:00 A.M. and 3:00 P.M., Monday through Friday (legal holidays excluded), and shall expire and terminate if not served sixty (60) days from the date of this Order.  In rare instances when the Respondent is taken into custody during normal court hours but cannot, after diligent effort, be brought before a Judge of the court on the same date this Writ is served, said Respondent may be confined in the _____ County Jail until the earliest possible time that he can be brought before the court.  However, Respondent may secure release pursuant to the conditions specified below.

(Check if applicable)

[ ]  There is reason to believe that Respondent is not subject to attachment during the above hours.  Accordingly, the Respondent may be confined in the ______ County Jail until the earliest possible time that Respondent can be brought before the aforesaid Judge, or, in his absence, before any of the other Judges of the Circuit Court, for the reasons specified herein.  However, the Respondent may secure release pursuant to the conditions specified below. 

Upon execution of this Writ, the sheriff shall promptly notify, by telephone, the following:


________________________________________________________________________

(Specify name and telephone number of person to be notified).

[ ]  The Respondent shall be released by depositing a cash or security bond with the Clerk of Court in the sum of $________ to ensure his/her physical presence in court when required, and/or

________________________________________________________________________

(Specify other conditions of recognizance).


INFORMATION SHEET TO BE COMPLETED BY COUNSEL
Address of Respondent 

__________________________________


Race: _____________________

(Home address)

__________________________________


Sex:  ______________________

__________________________________


DOB: _____________________

(Business Address)

__________________________________


SS#: ______________________

(Telephone Number)

__________________________________


Hair: ______________________

(Attach Photo if Available)


Eyes: _____________________

Height: ____________________

Weight: ___________________

Nicknames: ________________

__________________________

ORDERED at _________________ County, Florida on the ____ day of ______________ 20____.

___________________________

CIRCUIT COURT JUDGE

IN THE CIRCUIT COURT OF THE _______ JUDICIAL CIRCUIT IN AND FOR _______ COUNTY, FLORIDA

IN RE:  


DIVISION

 

CASE NO.:  

Petitioner,


ORDER ADJUDGING RESPONDENT IN 




INDIRECT CRIMINAL CONTEMPT OF 





COURT AND ORDER OF 







COMMITMENT
v.

Respondent.

________________________________/

On  the  ____ day of _________________, 20____, this Court issued an Order to Show Cause directed to Respondent, _________________________ ordering Respondent to appear and show cause why s/he should not be adjudged guilty of, and punished for, criminal contempt of court for his/her willful violation of said Order issued by this Court on __________________, 20____.

The Order to Show Cause was served upon the Respondent on the ____day of _______, 20____.  _____________________________________________________(Give  details of service).

A hearing was held on this matter on the _____ day of ______________________, 20____.  Upon due deliberation, advice of counsel, and evaluation of the evidence presented, this court FINDS:

That pursuant to the above Order the respondent was ordered to:  ________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

(give details of Order).

Respondent has violated the terms of said Order issued by this Court by the following act of conduct:

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________.

It is therefore ORDERED and ADJUDGED that Respondent is guilty of indirect criminal contempt of this Court because of his violation of said Order issued by this Court on ______________, 20____.

For such contempt the Respondent is 

a.  ____  hereby fined the sum of $______________.

b. _____ committed to the Sheriff of Dade County to the county jail for a period of _____ months ______days and after being confined for such period s/he shall be duly discharged from imprisonment according to law.

c.  _____ hereby sentenced to a term of probation subject to the following terms and conditions:____________________________________________________________________________________________________________________________________________________________________________________________________________

DONE and ORDERED at ____________ County, Florida, this _____ day of ________________, 20___.

___________________________

CIRCUIT COURT JUDGE

INDIRECT CIVIL CONTEMPT
Fla. R. Civ. P. 1.570(c)(2); Fla. Fam. L. R. P. 12.615

DEFINITION:
· CIVIL CONTEMPT IS USED TO COERCE AN OFFENDING PARTY INTO COMPLYING WITH A COURT ORDER RATHER THAN TO PUNISH THE OFFENDING PARTY FOR A FAILURE TO COMPLY WITH A COURT ORDER. 
The Florida Bar v. Taylor, 648 So. 2d 709, 710-711 (Fla. 1995); citing, Johnson v. Bednar, 573 So.2d 822 (Fla. 1991); Keitel v. Keitel, 716 So. 2d 842 (Fla. 4th DCA 1998).

· THE CONTEMNOR’S REFUSAL TO ACT IS REMEDIED BY IMPRISONMENT OR A FINE UNLESS AND UNTIL THE ACT IS PERFORMED. 
Id.
· THE CONDITIONAL NATURE OF THE PENALTY RENDERS THE RELIEF CIVIL IN NATURE BECAUSE THE CONTEMNOR CAN END THE SENTENCE IMMEDIATELY BY DOING WHAT S/HE HAD PREVIOUSLY REFUSED TO DO. 

Id.
ABILITY TO PAY OR COMPLY:
· FLORIDA FAMILY LAW RULE OF PROCEDURE 12.615(d)(1) REQUIRES THAT THE ALLEGED CONTEMNOR HAVE THE PRESENT ABILITY TO PAY SUPPORT AND WILLFULLY FAILED TO COMPLY WITH THE PRIOR COURT ORDER.


Larsen v. Larsen, 949 So. 2d 278 (Fla. 4th DCA 2007); Shelton v. Shelton, 965 
So. 2d 179 (Fla. 2d DCA 2007).
· THE TRIAL COURT MUST ACTUALLY IDENTIFY THE SOURCES FROM WHICH THE CONTEMNOR COULD OBTAIN FUNDS TO COMPLY WITH A PRIOR COURT ORDER BEFORE FINDING OF CONTEMPT.

Vazquez v. Vazquez, 827 So. 2d 384 (Fla. 4th DCA 2002); Larsen v. Larsen, 

854 So. 2d 293 (Fla. 4th DCA 2003).

· DCF COULD NOT BE HELD IN CONTEMPT FOR FAILURE TO COMPLY WITH COURT’S ORDER TO PLACE A CHILD IN A THERAPEUTIC FOSTER HOME WHERE THE DEPT. ATTEMPTED TO FIND A PLACEMENT BUT NONE WAS AVAILABLE.

Dept. of Children & Families v. M.M., 855 So. 2d 1250 (Fla. 4th DCA 2003).
· A MOTHER CAN BE HELD IN CONTEMPT FOR FAILING TO ENCOURAGE A RELATIONSHIP BETWEEN FATHER AND THE CHILDREN.



Levy v. Levy, 861 So. 2d 1211 (Fla. 3d DCA 2003).

· A contempt order used to enforce parental visitation may not be excessive or contrary to the best interests of the children. (where the court ordered father to take children for allergy shots rather then order the father to get rid of his eight cats which caused the children to have an allergic reaction).



Rescigno v. Annino, 869 So. 2d 741 (Fla. 4th DCA 2004).

· A PARENT MAY NOT BE HELD IN CONTEMPT FOR FAILING TO PAY CHILD SUPPORT WHEN THE ORDER FOR CHILD SUPPORT WAS PREVIOUSLY REVERSED.



Savery v. Savery, 870 So. 2d 920 (Fla. 4th DCA 2004).

· TRIAL COURTS CONSIDERING PROBATE MATTERS LACK THE POWER TO USE CIVIL CONTEMPT TO INCARCERATE A FORMER PERSONAL REPRESENTATIVE FOR FAILING TO RETURN ESTATE PROPERTY, ABSENT AN EXPRESS FINDING THAT THE CONTEMNOR HAS THE PRESENT ABILITY TO COMPLY.

Jensen v. The Estate of Gina Gambidilla, 896 So. 2d 917 (Fla. 4th DCA 2005).
ARREST OF DEFENDANT:
· IF THE RESPONDENT FAILS TO ATTEND THE HEARING AFTER BEING PROPERLY SERVED WITH NOTICE, THE COURT MAY HOLD HIM IN CONTEMPT AND/OR ISSUE A WRIT OF BODILY ATTACHMENT. 

Spencer v. Spencer, 311 So. 2d 822 (Fla. 3d DCA 1975), cert. denied, 328 So. 2d 845 (Fla. 1975); Dykes v. Dykes, 104 So. 2d 598 (Fla. 3d DCA 1958). 

· A CIRCUIT COURT MAY NOT ISSUE A WRIT OF BODILY ATTACHMENT WITH NATIONWIDE APPLICABILITY IN ORDER TO APPREHEND A CIVIL CONTEMNOR.



Sanders II v. Laird, 865 So. 2d 649 (Fla. 2d DCA 2004).
· FLORIDA FAMILY LAW RULE OF PROCEDURE 12.615(c)(2)(B) PROVIDES THAT IN ANY CIVIL CONTEMPT HEARING WHERE THE ALLEGED CONTEMNOR FAILS TO APPEAR, THE TRIAL COURT MUST “SET A REASONABLE PURGE AMOUNT BASED ON THE INDIVIDUAL CIRCUMSTANCES OF THE PARTIES.”  THE TRIAL COURT MAY NOT ISSUE A WRIT OF BODILY ATTACHMENT UNLESS IT IS FIRST ESTABLISHED THAT ALLEGED CONTEMNOR HAS THE PRESENT ABILITY TO PAY THE PURGE AMOUNT.  


Janeski v. Janeska, 974 So. 2d 1220 (Fla. 2d DCA 2008).
ATTORNEYS’ FEES:

· ATTORNEY’S FEES IN CONTEMPT PROCEEDINGS ARISING OUT OF DISSOLUTION OF MARRIAGE LAWSUITS ARE DECIDED UNDER THE SAME STANDARDS AS THE UNDERLYING DISSOLUTION: NEED AND ABILITY TO PAY.

Hunt v. Hunt, 855 So. 2d 1181, (Fla. 1st DCA 2003);  Keitel v. Keitel, 716 So. 2d 842, 844 (Fla. 4th DCA 1998); Sobel v. Sobel, 873 So. 2d 449 (Fla. 4th DCA 2004.
· ATTORNEY’S FEES FOR THE CONTEMPT PROCEEDING MAY BE AWARDED TO COMPENSATE INJURED PARTY.
Alpha 2001, Inc. v. Bookstein,, 933 So. 2d 731 (Fla. 4th DCA 2006).
· IF A PARTY IS FOUND IN CONTEMPT, IT IS PROPER FOR THE COURT TO COMPENSATE THE INJURED PARTY BY ASSESSING ATTORNEYS’ FEES FOR THE CONTEMPT PROCEEDINGS.  HOWEVER, THE  COMPENSATION MUST BE BASED UPON EVIDENCE OF AN INJURED PARTY’S ACTUAL LOSS RELATING TO THE PROSECUTION OF THE CONTEMPT MOTION.  
Nical v. Lewis, 981 So. 2d 502 (Fla. 4th DCA 2008).
· AS A GENERAL RULE, ATTORNEY'S FEES MAY BE AWARDED AS A SANCTION IN CIVIL CONTEMPT PROCEEDINGS WITHOUT FINDINGS AS TO THE PARTIES' RESPECTIVE NEED AND ABILITY TO PAY. HOWEVER, IN CONTEMPT PROCEEDINGS INCIDENT TO ENFORCING ORDERS RELATING TO SUPPORT OR CUSTODY, SECTION 61.16(1) GOVERNS:  NEED AND ABILITY TO PAY MUST BE CONSIDERED BY THE COURT BEFORE ORDERING PAYMENT OF ATTORNEY'S FEES.

Worthington v. Harty, 677 So. 2d 1371 (Fla. 4th DCA 1996); Fla. Stat. Sec. 61.16(1).

BURDEN OF PROOF:

· THE PETITIONER MUST SHOW BY A PREPONDERANCE OF THE EVIDENCE THAT THE RESPONDENT HAS WILLFULLY DISOBEYED AN ORDER OF COURT AND THAT SHE HAS THE PRESENT ABILITY TO COMPLY WITH THAT ORDER. THERE IS A PRESUMPTION, BASED UPON THE PRIOR COURT ORDER, THAT THE RESPONDENT CAN COMPLY; THEREAFTER, THE BURDEN SHIFTS TO THE RESPONDENT TO SHOW THAT SHE HAS LOST THAT ABILITY TO COMPLY. 

Picurro v. Picurro, 734 So. 2d 527 (Fla. 4th DCA 1999). 
· EVIDENCE MUST BE SUFFICIENT TO JUSTIFY A FINDING THAT THE RESPONDENT HAS WILLFULLY VIOLATED THE COURT ORDER.

Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985); Knowles v. Knowles, 522 So. 2d 477 (Fla. 5th DCA), review denied, 531 So. 2d 1354 (Fla. 1988).
· IN ORDER TO FIND CONTEMPT FOR FAILURE TO OBEY A PREVIOUS ORDER, THE CONTEMNOR’S BEHAVIOR MUST CLEARLY VIOLATE THE ORDER.  
Pearson v. Pearson, 932 So. 2d 601 (Fla. 2nd DCA 2006);  Curry v. Robbins, 744 So. 2d 527 (Fla. 3d DCA 1999); Knorr v. Knorr, 751 So. 2d 64 (Fla. 2d DCA 1999); Keitel v. Keitel, 716 So. 2d 842 (Fla. 4th DCA 1998).

DEBTS/PROPERTY SETTLEMENT:

· DEFENDANT CANNOT BE FOUND IN CONTEMPT FOR NON-PAYMENT OF DEBT NOT INVOLVING SUPPORT.

Randall v. Randall, 948 So. 2d 71 (Fla. 3d DCA January 17, 2007);  Vassell v. Vassell, 912 So. 2d 1254 (Fla. 1st DCA 2005);  Fisher v. Fisher, 787 So. 2d 926 (Fla. 2d DCA 2001); Knorr v. Knorr, 751 So. 2d 64 (Fla. 2d DCA 1999).

· PROPERTY DIVISION AWARDS MAY NOT BE ENFORCED BY CONTEMPT; THE ONLY REMEDIES AVAILABLE ARE THOSE OF CREDITOR AGAINST A DEBTOR.

La Roche v. La Roche, 662 So. 2d 1018 (Fla. 5th DCA 1995); Spade Engineering Co. v. State Dept of Env. Protection, 670 So. 2d 1062, 1064 (Fla. 2d DCA 1996); Johnson v. Bednar, 573 So. 2d 822, 825 (Fla. 1991).
· Default interest payments on Installment payments of equitable distribution awards are non-support related debts which cannot be enforced by contempt.



Braswell v. Braswell, 881 So. 2d 1193 (Fla. 3d DCA 2004).

· COURT ERRED IN HOLDING HUSBAND IN CONTEMPT FOR FAILURE TO COMPLY WITH PROVISION OF FINAL JUDGMENT REQUIRING HUSBAND TO PAY WIFE FOR PROFESSIONAL FOOTBALL TICKETS BECAUSE DEBTS NOT INVOLVING SUPPORT CAN NOT BE ENFORCED BY CONTEMPT. 
Montanez v. Montanez, 697 So. 2d 184 (Fla. 2d DCA 1997).

· CONTEMPT IS AN AVAILABLE TOOL TO ENFORCE PAYMENT INTO CHILDREN'S COLLEGE FUND WHERE PARTIES' SETTLEMENT AGREEMENT INDICATES THAT PROVISION CONCERNING CHILDREN'S COLLEGE FUND WAS INTENDED AS CHILD SUPPORT PROVISION.

East v. Lague, 893 So. 2d 706 (Fla. 1st DCA 2005).
· WHERE INTENT OF LUMP SUM ALIMONY AWARD IS TO PROVIDE SUPPORT FOR SPOUSE, CONTEMPT POWER OF COURT IS AVAILABLE TOOL TO ENFORCE PAYMENT.

Bongiorno v. Yule, 920 So. 2nd 1209 (Fla. 1st DCA 2006).

· FORMER HUSBAND WAS ORDERED TO PAY A PORTION OF HIS MILITARY PENSION TO HIS FORMER WIFE.  TWO PARAGRAPHS IN JUDGMENT CONTAINED PROVISIONS THAT “[T]HE PAYMENT SHALL CONTINUE UNTIL THE DEATH OF EITHER PARTY AND SHALL BE ENFORCEABLE BY CONTEMPT POWER OF THE COURT.”  A PENSION IS AN ASSET SUBJECT TO DISTRIBUTION AND CONSEQUENTLY THE AWARD TO THE FORMER WIFE OF HER SHARE OF THE PENSION WAS NOT ENFORCEABLE BY CONTEMPT.  RESULTANTLY, THE INCLUSION OF THAT PORTION INTO THE DISSOLUTION JUDGMENT WAS HELD TO BE ERROR.

Oglesby v. Oglesby, 921 So.2d 849 (Fla. 2d DCA 2006).
· COURT ENTERED FREEZE ORDER PREVENTING WIFE FROM DISPOSING OF STOCK OPTIONS WITHOUT LEAVE OF COURT.  COURT LATER GRANTED HER ATTORNEY’S CHARGING LIEN.  COURT HELD WIFE IN CIVIL CONTEMPT WHEN IT LEARNED WIFE HAD DISPOSED OF STOCK OPTIONS IN VIOLATION OF COURT ORDER.  APPELLATE COURT HELD WIFE COULD NOT BE HELD IN CONTEMPT FOR VIOLATION OF FREEZE ORDER.  FIRST, COURT COULD NOT ENTER FREEZE ORDER TO PROTECT HER COUNSEL’S ATTORNEY’S FEES CLAIM.  SECOND, CONTEMPT POWER OF COURT COULD NOT BE USED FOR SETTLEMENT OF PROPERTY RIGHTS AS OPPOSED TO ALIMONY OR CHILD SUPPORT. 
Pineiro v. Pineiro & Law Firm of Franklin & Criscuolo, 976 So. 2nd 1146 (Fla. 

4th DCA 2008).

DELIBERATE DIVESTMENT:

· IF CONTEMNOR HAS WILLFULLY DIVESTED HIMSELF OF THE ABILITY TO COMPLY THROUGH HIS OWN FAULT WITH THE INTENT AND PURPOSE OF VIOLATING THE COURT ORDER, THE COURT CANNOT FIND HIM IN CIVIL CONTEMPT BECAUSE HE NO LONGER HAS THE ABILITY TO COMPLY. HOWEVER, THE COURT COULD FIND INDIRECT CRIMINAL CONTEMPT. 
Brown v. Smith, 705 So. 2d 682 (Fla. 4th DCA 1998); Walker v. Edel, 727 So. 2d 359 (Fla. 5th DCA 1999).  
DUE PROCESS:
· WHILE DEFENDANT FACING CIVIL CONTEMPT IS NOT ENTITLED TO ALL OF THE DUE PROCESS RIGHTS AFFORDED TO A PERSON FACING INDIRECT CRIMINAL CONTEMPT, HE OR SHE IS NONETHLESS ENTITLED TO A PROCEEDING THAT MEETS THE FUNDAMENTAL FAIRNESS REQUIREMENTS OF THE DUE PROCESS OF THE FOURTEENTH AMENDMENT, I.E., CONTEMNOR MUST BE PROVIDED WITH ADEQUATE NOTICE AND AN OPPORTUNITY TO BE HEARD. 

Woolf v. Woolf,  901 So. 2d 905 (Fla. 4th DCA 2005).
· DUE PROCESS REQUIRES NOTICE AND AN OPPORTUNITY TO BE HEARD. 

Parsons v. Wennet, 625 So. 2d 945 (Fla. 4th DCA 1993).

· “ONE WHO FAILS TO OBEY A VALID COURT ORDER IS ALWAYS ENTITLED TO NOTICE AND HEARING RELATING THERETO, INCLUDING AN OPPORTUNITY TO PRESENT ANY DEFENSE THERETO, BEFORE HE IS FINALLY ADJUDICATED IN CONTEMPT.”

Allman v. Johnson, 488 So. 2d 884, 885 (Fla. 5th DCA 1986).
· “IN OBSERVING DUE PROCESS OF LAW, THE OPPORTUNITY TO BE HEARD MUST BE FULL AND FAIR, NOT MERELY COLORABLE OR ILLUSIVE.” 
Tomayko v. Thomas, 143 So. 2d 227, 230 (Fla. 3d DCA 1962), superceded by 
statute, as stated in Standard Property Inv. Trust, Inc. v. Luskin, 585 So. 2d 1099 (Fla. 4th DCA 1991). 
· COURT’S STATEMENT “HE’S GONNA TELL ME ONE MORE TIME HE DOESN’T HAVE THE MONEY TO PAY.  I DON’T NEED HIS TESTIMONY” DEPRIVED DEFENDANT OF DUE PROCESS RIGHT TO PUT ON EVIDENCE HE HAD NO ABILITY TO PAY.
Peterson v. Asklipious, 855 So. 2d 704 (Fla. 4th DCA 2003).
· CIVIL CONTEMPT JUDGMENT WITH A SIX (6) MONTH JAIL SENTENCE REVERSED WHERE PROCEEDINGS NOT CONDUCTED IN SCRUPULOUS CONFORMANCE WITH REQUIREMENTS OF LAW, INCLUDING A SUFFICIENT CHARGING DOCUMENT, TRIAL AND POST TRIAL ORDERS, AND APPROPRIATE PURGE PROVISIONS.
Vereen v. Spears, 819 So. 2d 923 (Fla. 3d DCA 2002).

· A PERSON MAY NOT BE HELD IN CONTEMPT OF COURT FOR VIOLATION OF AN ORDER OR A PROVISION OF A JUDGMENT WHICH IS NOT CLEAR AND DEFINITE AS TO MAKE A PARTY AWARE OF ITS COMMAND AND DIRECTION.



Cooley v. Moody, 884 So. 2d 143 (Fla. 2d DCA 2004).

· A trial court’s oral pronouncement with regards to a contempt order must control over a later written order.



Glick v. Glick, 874 So. 2d 1238 (Fla. 4th DCA 2004).
· ERROR FOR THE COURT TO ORDER FORMER HUSBAND’S INCARCERATION UNTIL PAYMENT OF THE PURGE AMOUNT WITHOUT FIRST FOLLOWING THE PROCEDURE SET FORTH IN RULE 12, 615(c)(2)(B).

Bruseau v. Bruseau, 955 So. 2d 615 (Fla. 5th DCA 2007).

FINES:

· A FINE FOR CIVIL CONTEMPT IS PROPER IF IT EITHER COERCES A DEFENDANT INTO COMPLIANCE WITH THE COURT’S ORDER OR COMPENSATES THE PLAINTIFF FOR LOSSES SUSTAINED.   

Boca Raton Towing, Inc. v. Boca Raton Towing and Recovery, Inc., 729 So. 2d 531 (Fla. 4th DCA 1999).  

· A COURT MAY COMPEL PERFORMANCE OF A REQUIRED ACT BY COERCIVE IMPRISONMENT OR BY COMPENSATORY FINES WHERE VIOLATION OF THE DECREE HAS RESULTED IN DAMAGE TO THE COMPLAINING PARTY.
South Dade Farms v. Peters, 88 So. 2d 891, 899 (Fla. 1956). 
· IF THE FINE FOR CIVIL CONTEMPT IS COERCIVE, IT MUST PROVIDE FOR ITS AVOIDANCE THROUGH OBEDIENCE. IF THE FINE IS COMPENSATORY, THE AMOUNT MUST BE REASONABLY RELATED TO THE LOSS SHOWN IN THE RECORD.

Boca Raton Towing, Inc. v. Boca Raton Towing and Recovery, Inc., 729 So. 2d 531 (Fla. 4th DCA 1999). 

· WHERE COURT IMPOSES RETROACTIVE FINE WITHOUT PURGE PROVISION, FINE BECOMES CRIMINAL PENALTY RATHER THAN CIVIL CONTEMPT SANCTION AND UNLESS ALL THE DUE PROCESS REQUIREMENTS OF CRIMINAL CONTEMPT HAVE BEEN MET, CONTEMPT ORDER IS IMPROPER.

In Re Steffens,  988 So. 2d  142 (Fla. 5th DCA 2008).
· A FINE IS CONSIDERED AN UNCONSTITUTIONAL CRIMINAL PENALTY IF CONTEMNOR HAS NO OPPORTUNITY TO REDUCE OR AVOID FINE THROUGH COMPLIANCE.

Condren v. Bell, 792 So. 2d 578 (Fla. 4th DCA 2001).

· WHEN FINE IMPOSED IN INDIRECT CIVIL CONTEMPT PROCEEDING IS NOT COMPENSATORY, IT IS CIVIL ONLY IF CONTEMNOR IS GIVEN OPPORTUNITY TO PURGE.
Nical of Palm Beach, Inc. v. Lewis, 815 So. 2d 647 (Fla. 4th DCA 2002).

· AMOUNT OF FINE MUST HAVE SOME BEARING ON HARM SUFFERED BY INJURED PARTY.  FINE OF $1,000.00 PER DAY AGAINST NON-PARTY FOR FAILURE TO APPEAR FOR DEPOSITION AND PROVIDE RECORDS REVERSED WHERE COURT MADE NO FINDING AS TO THE HARM CAUSED BY THE FAILURE TO APPEAR AND/OR PRODUCE. 
Boby Expresso v. Guerin, 930 So. 2d 842 (Fla. 3d DCA 2006).
· “FIXED FINES ALSO MAY BE CONSIDERED PURGEABLE AND CIVIL WHEN IMPOSED AND SUSPENDED PENDING FUTURE COMPLIANCE.”  A “FIXED FINE THAT IS ‘IMPOSED AND SUSPENEDED PENDING FUTURE COMPLIANCE’ WITH THE COURT’S PRIOR ORDERS IS CONSDIERED A PURGEABLE SANCTION.”
Nical v. Lewis, 981 So. 2d 502 (Fla. 4th DCA 2008); See also International Union, United Mine Workers of America vs. Bagwell, 512 U.S. 821, 829 (1994).

· CIVIL CONTEMPT SANCTIONS, OR THOSE PENALTIES DESIGNED TO COMPEL FUTURE COMPLIANCE WITH A COURT ORDER, ARE COSIDERED TO BE COERCIVE AND AVOIDABLE THROUGH OBEDIENCE, AND THUS MAY BE IMPOSED IN AN ORDINARY CIVIL PROCEDING UPON NOTICE AND AN OPPORTUNITY TO BE HEARD.  NEITHER A JURY TRIAL NOR PROOF BEYOND A REASONABLE DOUBT IS REQUIRED.

Nical v. Lewis, 981 So. 2d 502 (Fla. 4th DCA 2008).
· A COERCIVE CIVIL SANCTION THAT IS SUSPENDED AD INFINITUM PROVIDES THE CONTEMNOR WITH THE REQUISITE ABILITY TO PURGE.
Nical v. Lewis, 981 So. 2d 502 (Fla. 4th DCA 2008).
INABILITY TO OBEY COURT ORDER:

· “THE INABILITY OF AN ALLEGED CONTEMNOR TO OBEY A COURT ORDER IS A GOOD DEFENSE TO A CHARGE OF CONTEMPT FOR VIOLATING THE ORDER UNLESS THE ALLEGED CONTEMNOR VOLUNTARILY CREATED THE INABILITY.” 
Florida Department of Health and Rehabilitative Services v. State, 616 So. 2d 66, 68 (Fla. 1st DCA 1993).

· THE ALLEGED CONTEMNOR HAS BURDEN OF PROVING BY A PREPONDERANCE OF THE EVIDENCE WHY HE OR SHE WAS UNABLE TO OBEY THE COURT ORDER.  Id.
· WHERE MOTHER AND FATHER LIVED 500 MILES FROM EACH OTHER AND WEEKEND VISITATION AS ORDERED BY COURT WAS IMPRACTICAL, PROPER COURSE IS FOR PARTIES TO SEEK A MODIFICATION OF THE JUDGMENT.   ORDERS OF THE COURT MUST BE FOLLOWED.  HOWEVER, EVIDENCE WAS INSUFFICIENT TO ESTABLISH THAT FATHER WAS IN CONTEMPT OF COURT. 
  

Doherty v. Padgett, 942 So. 2d 464 (Fla. 2d DCA 2006).
· HRS COULD NOT BE FOUND IN CONTEMPT FOR FAILING TO MOVE AN INCOMPETENT DEFENDANT FROM COUNTY JAIL TO A STATE LICENSED FACILITY WHERE HRS PRESENTED EVIDENCE THAT IT COULD NOT COMPLY WITH THE ORDER BECAUSE NO BED SPACE WAS AVAILABLE DUE TO INADEQUATE FUNDING. 
Department of Health and Rehabilitative Services v. Maxwell, 667 So. 2d 980 (Fla. 4th DCA 1996).

· ERROR TO PLACE BURDEN OF PROOF ON THE FORMER WIFE TO DEMONSTRATE THAT THE FORMER HUSBAND HAD THE PRESENT ABILITY TO SATISFY THE ARREARAGE WHEN A PREVIOUS ORDER DIRECTING THE HUSBAND TO PAY SUPPORT EXISTED.  CONTEMPT WAS AN AVAILABLE REMEDY FOR ATTORNEY'S FEES AND FORMER WIFE WAS ENTITLED TO SAME PRESUMPTION OF FORMER HUSBAND'S ABILITY TO PAY ATTORNEY'S FEES THAT SHE ENJOYED WITH REGARD TO CHILD SUPPORT.
Lamar v. Lamar, 889 So.2d 983 (Fla. 4th DCA 2004).
· CONTEMPT FOR FAILURE TO PAY CHILD SUPPORT NOT WARRANTED WHERE TRIAL COURT FOUND FORMER HUSBAND INDIGENT FOR PURPOSES OF PROCEEDINGS BELOW AS WELL AS APPEAL PURPOSES AND WHERE NO HEARING WAS EVER HELD ON FORMER HUSBAND'S PETITIONS FOR DOWNWARD MODIFICATION OF CHILD SUPPORT.  WHEN THE TRIAL COURT FOUND THAT THE FORMER HUSBAND WAS CAPABLE OF AT LEAST MAKING A MINIMUM WAGE, THE APPROPRIATE ACTION WAS TO ORDER HIM TO SEEK PROPER EMPLOYMENT THROUGH FLORIDA STATE EMPLOYMENT SERVICES AND TO REPORT WEEKLY UNTIL EMPLOYMENT IS SECURED.

Herrera v. Sanchez, 885 So.2d 480 (Fla. 5th DCA 2004).
INCARCERATION:

· INCARCERATION WAS A PROPER TOOL TO ENFORCE COMPLIANCE WITH CIVIL CONTEMPT FINE THAT CONTEMNOR HAD THE FINANCIAL ABILITY TO PAY.

Whitby v. Infinity Radio, Inc., 961 So. 2d 349 (Fla. 4th DCA 2007).
· THE SENTENCE MAY BE FOR A FIXED PERIOD; HOWEVER, THE SENTENCE MUST ALLOW FOR RELEASE FROM CONFINEMENT UPON COMPLIANCE WITH THE ORDER.  
Alves v. Barnett Mortg. Co., 688 So. 2d 459 (Fla. 4th DCA 1997).  
· AN ADMINISTRATIVE ORDER WHICH ALLOWS FOR INCARCERATION OF CONTEMNORS WHO HAVE FAILED TO PAY COURT COSTS UNTIL A HEARING WHICH IS ONLY HELD ON WEDNESDAYS WITHOUT A DETERMINATION OF ABILITY TO PAY THE COSTS VIOLATES THE CONSTITUTION.


Akridge v. Crow, 903 So. 2d 346 (Fla. 2d DCA 2005).
· IN A CIVIL CONTEMPT PROCEEDING, THE TRIAL COURT CANNOT INCARCERATE, EVEN IF ONLY COERCIVELY, WITHOUT PROVIDING THE CONTEMNOR THE OPPORTUNITY TO PROVE HIS INABILITY TO COMPLY.  THE COURT CANNOT USE DISCOVERY SANCTIONS STRIKING HUSBAND'S PLEADINGS IN RESPONSE TO CONTEMPT MOTION AS A BASIS FOR FINDING AN INABILITY TO COMPLY.

Miller v. Miller, 891 So.2d 1201 (Fla. 4th DCA 2005).

NOTICE:
· FAILURE TO AFFORD FORMER HUSBAND ADEQUATE NOTICE OF SEVERE CONSEQUENCES ATTENDING FINDING OF CONTEMPT, COUPLED WITH TRIAL COURT’S FAILURE TO MAKE WRITTEN FINDINGS OF PRESENT ABILITY REQUIRED VACATION OF ORDER HOLDING FORMER HUSBAND IN CIVIL CONTEMPT.

Patrick v. Patrick, 950 So. 2d 517 (Fla. 2d DCA 2007).
· PURSUANT TO FLA. R. CIV. P. 1.100(B), AN AGGRIEVED PARTY, UPON MOTION TO THE COURT, MAY INITIATE AN ACTION FOR AN ORDER OF CIVIL CONTEMPT. THE NECESSITY OF A RULE TO SHOW CAUSE TO INSTITUTE CIVIL CONTEMPT PROCEEDINGS HAS BEEN ABOLISHED. Smith v. Smith, 464 So. 2d 1287 (Fla. 5th DCA 1985).  

· THE NOTICE MUST INFORM THE PERSON TO BE SERVED THAT THE AGGRIEVED PARTY SEEKS AN ORDER TO HOLD HIM/HER IN CONTEMPT OF COURT FOR THE VIOLATION OF A SPECIFIC PRIOR COURT ORDER.  THE MOTION MUST ALSO INFORM THE RESPONDENT OF THE DATE, SUBJECT MATTER, AND MANNER IN WHICH THE PRIOR COURT ORDER HAS BEEN VIOLATED.
 

Allman v. Johnson, 488 So. 2d 884, 885 (Fla. 5th DCA 1986).
· THREE DAYS NOTICE HAS BEEN HELD INSUFFICIENT TO PREPARE FOR CIVIL CONTEMPT PROCEEDING. 

Apfelbaum v. Lord & Lady Originals, Inc., 317 So. 2d 128 (Fla. 3d DCA 1975); 
Ginsberg v. Ginsberg, 122 So. 2d 30, 31 (Fla. 3d DCA 1960);  See also DiLeo 
v.DiLeo,  939 So. 2d 181 (Fla. 5th DCA 2006)(two days notice insufficient).
  

· WHERE TRIAL COURT HAD PREVIOUSLY ORDERED RESPONDENT TO KEEP HIS ADDRESS CURRENT, NOTICE WAS SUFFICIENT WHEN SENT BY MAIL TO CONTEMNOR. 

Dep’t of Rev. ex rel. Northern v. Coley, 834 So. 2d 418 (Fla. 2d DCA 2003).
· PURSUANT TO RULE 12.615(B), A CIVIL CONTEMPT MOTION AND NOTICE OF HEARING MAY BE SERVED BY MAIL PROVIDED IT IS REASONABLY CALCULATED TO APPRISE OF THE PENDENCY OF PROCEEDINGS.  

· WHERE A CAUSE IS PENDING OR IS NOT YET CONCLUDED, IT IS THE ATTORNEY OF RECORD, NOT THE RESPONDENT, WHO MUST BE SERVED.  
See Fla. R. Civ. P. 1.080.

· MOTION FOR CONTEMPT MUST CONTAIN THE FOLLOWING LANGUAGE: “FAILURE TO APPEAR AT THE HEARING MAY RESULT IN THE COURT ISSUING A WRIT OF BODILY ATTACHMENT FOR YOUR ARREST. IF YOU ARE ARRESTED, YOU MAY BE HELD IN JAIL UP TO 48 HOURS BEFORE A HEARING IS HELD.” 
Martyak v. Martyak, 881 So. 2d 48 (Fla. 4th DCA 2004).

· IF CONTEMNOR APPEARS, COURT MUST MAKE FINDING OF PRESENT ABILITY TO PAY PURGE AMOUNT IN ORDER TO INCARCERATE.  IF CONTEMNOR FAILS TO APPEAR, COURT SHALL SET REASONABLE PURGE AMOUNT AND ISSUE WRIT OF BODILY ATTACHMENT. 
Martyak v. Martyak, 881 So. 2d 48 (Fla. 4th DCA 2004).
· WHILE POTENTIAL CIVIL CONTEMNOR IS NOT ENTITLED TO ALL OF THE DUE PROCESS RIGHTS AFFORDED TO A PERSON FACING INDIRECT CRIMINAL CONTEMPT, HE OR SHE IS NONETHELESS ENTITLED TO A PROCEEDING THAT MEETS THE FUNDAMENTAL FAIRNESS REQUIREMENTS OF THE DUE PROCESS CLAUSE OF THE 14TH AMENDMENT, NAMELY ADEQUATE NOTICE AND AN OPPORTUNITY TO BE HEARD.  NOTICE WAS INADEQUATE WHERE HUSBAND DID NOT RECEIVE WIFE'S MOTION FOR CONTEMPT UNTIL TWO DAYS BEFORE HEARING.

Woolf v. Woolf, 901 So.2d 905 (Fla. 4th DCA 2005).

PERFORMANCE OF AN ACT ORDERED BY COURT:
· RULES 1.570 AND 12.570 SPECIFICALLY AUTHORIZE CONTEMPT TO ENFORCE PERFORMANCE OF ACT IF EVIDENCE IS SUFFICIENT. HOWEVER, HUSBAND CAN NOT BE HELD IN CIVIL CONTEMPT FOR FAILURE TO RETURN RING PURSUANT TO MSA WHERE NO EVIDENCE PRESENTED THAT HE CURRENTLY HAS RING IN HIS POSSESSION.  
Morse v. Morse, 796 So. 2d 1200 (Fla. 3d DCA 2001).
· HOWEVER, WHERE HUSBAND WAS ORDERED TO SIGN MORTGAGE AND PROMISSORY NOTE TO SECURE WIFE’S EQUITABLE DISTRIBUTION AND HUSBAND REFUSED TO SIGN, HE WAS PROPERLY SENTENCED TO 6 MONTHS IN JAIL WITH PURGE PROVISION THAT HE SIGN DOCUMENT.  UPHELD ON APPEAL SINCE THE ACT OF SIGNING WAS DISTINCT FROM THE ACT OF PAYING (FAILURE TO PAY EQUITABLE DISTRIBUTION CANNOT BE ENFORCED BY COURT’S CONTEMPT POWER). COURT CERTIFIED CONFLICT WITH LA ROCHE.
Roth v. Roth, 973 So. 2d 580 (Fla. 2d DCA 2008).
· FORMER HUSBAND PROPERLY COULD BE HELD IN CONTEMPT FOR ALLOWING HEALTH INSURANCE FOR FORMER WIFE TO LAPSE WHERE FINAL JUDGMENT REQUIRED HIM TO MAINTAIN HEALTH COVERAGE FOR HER.  HOWEVER, SANCTION OF PAYMENT OF ALL MEDICAL EXPENSES REVERSED.  FORMER HUSBAND COULD BE REQUIRED TO PAY FOR ONLY REASONABLE AND NECESSARY MEDICAL EXPENSES AND COURT MUST FIND ABILITY TO PAY THOSE EXPENSE.   

Granell v. Granell, 940 So. 2d 513 (Fla. 2d DCA 2006).

PURGE PROVISION:

· EVERY CIVIL CONTEMPT SENTENCE OF CONFINEMENT MUST CONTAIN A PURGE PROVISION GIVING RESPONDENT THE KEY TO HIS OWN JAIL CONFINEMENT.

Jones v. Ryan, 967 So. 2d 342 (Fla. 3d DCA 2007);  Allman v. Johnson, 488 

So. 2d 884 (Fla. 5th DCA 1986).

· THE PURGE PROVISION MUST CLEARLY STATE THE CONDITIONS BY WHICH THE CONTEMNOR CAN FREE HIM/HERSELF FROM THE PENALTY IMPOSED.  Id.
· PURGE PROVISION CONTAINED IN WRITTEN ORDER MUST BE CONSISTENT WITH PURGE PROVISION OF ORAL PRONOUNCEMENT OF COURT.  WHERE COURT SET A PURGE PROVISION OF $4,000.00 OR SURRENDER OF VEHICLE AND WRITTEN ORDER SET FORTH PURGE PROVISION OF $4,000.00 PLUS SURRENDER OF CAR, CONTEMPT ORDER REVERSED.  Romero v. Romero, 916 So. 2d 952 (Fla. 3rd DCA 2005).
· ORDER OF INCARCERATION MUST CONTAIN STATEMENT FINDING THAT PETITIONER POSSESSED PRESENT ABILITY TO PAY PURGE AMOUNT.
Chetram v. Singh, 937 So.2d 716 (Fla. 5th DCA 2006);  Palma v. Jenne, 763 So. 2d 359 (Fla. 4th DCA 1998); Cooper v. Spears, 741 So. 2d 1160 (Fla. 3d DCA 1999); Blackwelder v. Vedder, 734 So. 2d 523 (Fla. 5th DCA), review dismissed, 743 So. 2d 16 (Fla. 1999).

· AN ORDER FOR CONTEMPT MUST MAKE SPECIFIC FINDINGS OF THE PETITIONER’S PRESENT ABILITY TO PAY THE PURGE AND MUST IDENTIFY THE SOURCES FROM WHICH HE COULD HAVE OBTAINED FUNDS TO COMPLY WITH A TEMPORARY RELIEF ORDER.



Fam. R. 12.615(e);  Pope v. Quattelbaum, 884 So. 2d 301 (Fla. 2d DCA 


2004);  Hayden v. Bieluch, 878 So. 2d 1270 (Fla. 4th DCA 2004).

· WHEN A TRIAL COURT’S FINDING OF ABILITY TO PAY THE PURGE CONFLICTS WITH A FINDING MADE TWO WEEKS EARLIER THAT THE RESPONDENT IS INSOLVENT, THE TRIAL COURT MUST MAKE SPECIFIC FINDINGS SHOWING RESPONDENT IS NOT INDIGENT BEFORE HOLDING HER IN CONTEMPT.



Downey v. Downey, 874 So. 2d 734 (Fla. 4th DCA 2004).
· THE TRIAL COURT MUST MAKE SEPARATE AFFIRMATIVE FINDINGS OF THE ABILITY TO PAY THE PURGE, AND THE BASIS FOR THAT ABILITY.



Martyak v. Martyak, 873 So. 2d 405 (Fla. 4th DCA 2004).
· SENTENCE OF 6 MONTHS IN JAIL WITH PURGE PROVISION THAT CONTEMNOR WOULD BE  RELEASED IN 60 DAYS UPON COMPLETING DOMESTIC VIOLENCE COURSE IS A CRIMINAL CONTEMPT.  EVEN THOUGH A PURGE PROVISION WAS INCLUDED, CONTEMNOR WAS STILL REQUIRED TO SERVE 60 DAYS IN JAIL BEFORE RELEASE.  AS  SUCH, COURT’S FAILURE TO COMPLY WITH DUE PROCESS REQUIREMENTS INVOLVING CRIMINAL CONTEMPT LED TO REVERSAL.
Sando v. State, 972 So. 2d 271 (Fla. 4th DCA 2008).

· THE COURT IS NOT LIMITED TO THE AMOUNT OF CASH THE RESPONDENT HAS IMMEDIATELY AVAILABLE AS A PURGE AMOUNT, BUT IT MAY LOOK TO ANY AND ALL HIS/HER AVAILABLE ASSETS IN DETERMINING THE RESPONDENT’S ABILITY TO PAY.

Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985).

· PURGE PROVISION MUST BE CLEAR AND DEFINITE, MAKING THE PARTY AWARE OF WHAT IS REQUIRED IN ANY GIVEN CIRCUMSTANCE. CONDUCT WHICH MAY LAND APPELLANT IN JAIL SHOULD NOT BE SUBJECT TO QUESTION.  CONTEMPT ORDER WHICH CONTAINS PURGE PROVISION TOO BROAD OR INDEFINITE NOT ENFORCEABLE.
Lanza v. Lanza, 804 So. 2d 408  (Fla. 4th DCA 2001).
· A CIVIL CONTEMNOR IS ENTITLED TO A HEARING TO DEMONSTRATE INABILITY TO COMPLY WITH THE PURGE PROVISIONS EVEN AFTER THE CONTEMPT ADJUDICATION, PARTICULARLY WHERE THE ORDER OF CONTEMPT WAS ENTERED A SUBSTANTIAL PERIOD OF TIME BEFORE THE CONTEMNOR’S ARREST. 

Cook v. Navarro, 611 So. 2d 47 (Fla. 4th DCA 1992).

· ERROR TO SET $10,000.00 PURGE AMOUNT BASED UPON FINDING THAT CONTEMNOR HAD $9,200.00 IN CORPORATE STOCK.  TAX RETURN RELIED UPON BY COURT SHOWED TOTAL LIABILITIES AND EQUITY OF SHAREHOLDERS WAS $9,200.00 BUT VALUE OF STOCK WAS ONLY $1,000.00.
           Buchanan v. Buchanan, 932 So. 2d. 270 (Fla. 2d DCA 2005).

· IN DETERMINING WHETHER THE CONTEMNOR POSSESSES THE ABILITY TO PAY THE PURGE AMOUNT, THE TRIAL COURT IS NOT LIMITED TO THE AMOUNT OF CASH IMMEDIATELY AVAILABLE TO THE CONTEMNOR; RATHER, THE COURT MAY LOOK TO ALL ASSETS FROM WHICH THE AMOUNT MIGHT BE OBTAINED AND THE CONTEMNOR'S "MORE THAN COMFORTABLE LIFESTYLE." 

Harris v. Millett-Harris, 900 So. 2d 712 (Fla. 3d DCA 2005).
· FORMER HUSBAND WAS HELD IN CIVIL CONTEMPT FOR WILLFUL FAILURE TO PAY SUPPORT PAYMENTS TO HIS FORMER WIFE.  WHEN IT IS UNDISPUTED THAT THE REAL ESTATE FROM WHICH A PARTY MIGHT OBTAIN AN EQUITY LOAN TO SATISFY A SUPPORT OBLIGATION IS HOMESTEAD, SUCH DOES NOT PROTECT THAT PARTY AS A MATTER OF LAW FROM SAID OBLIGATION.  ACCORDINGLY, THE TRIAL COURT PROPERLY DETERMINED THAT FORMER HUSBAND OWNED REAL ESTATE WITH SUFFICIENT ACCESSIBLE EQUITY TO GIVE HIM ABILITY TO PAY PURGE AMOUNT.  
Wilbur v. Wilbur, 981 So. 2d 1252 (Fla. 2d DCA 2008).
· CONTEMNOR MAY PURGE HERSELF OF CONTEMPT IF SHE COMPLIES WITH DISCOVERY REQUESTS AS DIRECTED BY SANCTIONS ORDER AND SERVES AND FILES AFFIDAVIT OF COMPLIANCE AS DIRECTED BY SANCTIONS ORDER.  CIVIL CONTEMPT ORDER OF INCARCERATION WITH PURGE OF "THE SIMPLE ACT OF COMPLYING WITH THE ENTIRELY REASONABLE DULY ENTERED [SANCTIONS ORDER]" WAS PROPER.
Kwiecinski v. Renke, 916 So.2d 1 (Fla. 2d DCA 2004).
REQUIREMENTS:


EVERY ORDER OF CONTEMPT MUST:
(a)
STATE THAT THE RESPONDENT HAS BEEN ADJUDICATED GUILTY OF CIVIL CONTEMPT OF COURT.

(b)
SET FORTH THE DATE OF THE ORIGINAL ORDER (IT IS ALSO RECOMMENDED THAT THE ORIGINAL ORDER BE ATTACHED AS AN EXHIBIT TO THE ORDER OF CONTEMPT). 

(c)
MAKE AN AFFIRMATIVE FINDING THAT THE RESPONDENT WILLFULLY VIOLATED THE COURT ORDER AND BRIEFLY SET FORTH THE FACTS THAT SHOW THE VIOLATION OR THAT THE RESPONDENT HAS THE PRESENT ABILITY TO COMPLY WITH THE COURT ORDER. 

(d)
MAKE A SEPARATE AFFIRMATIVE FINDING THAT THE CONTEMNOR HAS THE PRESENT ABILITY TO COMPLY WITH THE PURGE PROVISIONS.

(e)
SET FORTH THE NUMBER OF DAYS THE RESPONDENT IS TO BE CONFINED.  

(f)
SET FORTH A PURGE PROVISION STATING EXACTLY WHAT THE RESPONDENT MUST DO TO PURGE HIM/HERSELF.
Amendments to Fla. Family Law Rules of Procedure, 723 So. 2d 208 (Fla. 1998);  Lazzara v. Lazzara, 785 So. 2d 716 (Fla. 4th DCA 2001); Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985); and Andrews v. Walton, 428 So. 2d 663 (Fla. 1983).

RIGHT TO COUNSEL:
· DUE PROCESS OF LAW REQUIRES THAT THE PARTY ACCUSED BE ADVISED OF THE CHARGE AND BE ACCORDED AN OPPORTUNITY TO DEFEND HIMSELF, INCLUDING THE OPPORTUNITY TO BE REPRESENTED BY COUNSEL. 

Dykes v. Dykes, 104 So. 2d 598, 599 (Fla. 3d DCA 1958).
· THOUGH RESPONDENT HAS THE RIGHT TO COUNSEL, THE FOURTEENTH AMENDMENT DOES NOT REQUIRE THE COURT TO APPOINT COUNSEL FOR AN INDIGENT CONTEMNOR IN CIVIL CONTEMPT AS LONG AS THERE IS A FINDING OF PRESENT ABILITY TO COMPLY.
Andrews v. Walton, 428 So. 2d  663 (Fla. 1983).



SANCTIONS:

· SANCTIONS IN CIVIL CONTEMPT PROCEEDINGS MAY BE EMPLOYED FOR EITHER OR BOTH OF TWO PURPOSES: (1) TO COMPENSATE THE INJURED PARTY FOR LOSSES SUSTAINED; AND (2) TO COERCE THE OFFENDING PARTY INTO COMPLIANCE WITH A PREVIOUSLY ISSUED COURT ORDER. 
Johnson v. Bednar, 573 So. 2d 822, 824 (Fla. 1991).

· A hybrid "bonded fine" is an invalid civil contempt sanction.


Rylander v. Teschouva, 877 So. 2d 7 (Fla. 3d DCA 2004).

· where court found that former wife had intentionally and maliciously interfered with Former Husband’s visitation, it was proper to hold her in contempt and impose over $12,000.00 in attorney’s fees as a sanction, even though there was a great disparity in incomes.

Robinson-Wilson v. Wilson, 932 So. 2d 330 (Fla. 4th DCA 2006).

· sanction of $2,500.00 per day for total of 30 days for failure to provide court-ordered discovery plus attorney’s fees of $4,982.00 was a valid fine given seriousness of discovery violation and purge condition of compliance with court-ordered production of documents.  

Channel Components, Inc. et. al v. America II Electronics, Inc., 915 So. 
2d 1278 (Fla. 2nd DCA 2005).

· COURT ERRED IN ORDERING DCF TO PAY $350.00 PER DAY FOR EVERY DAY APPROPRIATE PLACEMENT WAS NOT PROVIDED TO JUVENILE “TO OFFSET DAMAGES HE SUFFERED” WHERE THERE WAS NO EVIDENCE OF ANY ALLEGED DAMAGE TO JUVENILE.
Dept. of Children & Families v. M.M., 855 So. 2d  1250 (Fla. 4th DCA  2003).

· CONTEMPT SHOULD NOT BE USED AS A BASIS FOR CHANGE OF CUSTODY.  PURPOSE OF CIVIL CONTEMPT IS TO COMPEL COMPLIANCE. SANCTION OF CHANGING CUSTODY PENALIZES CHILDREN AND DOES NOT COERCE COMPLIANCE.
Avila v. Brown, 922 So.2d 446 (Fla. 2nd DCA 2006);  Pearson v. Pearson, 932 So. 2d 601 (Fla. 2nd DCA 2006); Burckle v. Burckle, 915 So. 2d 747 (Fla. 2nd DCA 2005);  Berger v. Berger, 795 So. 2d 113 (Fla. 5th DCA 2001); LaLoggia - VonHegel  v. VonHegel, 732 So. 2d 1131 (Fla. 2d DCA 1999); Moody v. Moody, 721 So. 2d 731 (Fla. 1st DCA 1998).
· IMPOSITION OF FINE OF $500.00 FOR INDIRECT CIVIL CONTEMPT FOR VIOLATION OF AN INJUNCTION IS IMPROPER WHERE THERE WAS NO PROVISION WHICH ALLOWED THE CONTEMNOR TO PURGE THE CONTEMPT TO AVOID PAYING THE FINE AND THERE WAS NO INDICATION THAT THE FINE WAS MEANT TO BE COERCIVE OR COMPENSATORY.


Politz v. Booth, 910 So. 2d 397 (Fla. 4th DCA 2005).

· A RESPONDENT WHO DOES NOT HAVE THE FINANCIAL MEANS TO PURGE CANNOT BE INCARCERATED; THEREFORE, THE COURT SHOULD CONSIDER NON-INCARCERATION OPTIONS, SUCH AS:

  

(a)
DIRECTING CONTEMNOR TO SEEK EMPLOYMENT THROUGH THE STATE EMPLOYMENT SERVICES AND ORDERING WEEKLY REPORTS ON THE STATUS OF THE JOB SEARCH.  
(b)
ISSUING A WRIT DIRECTING THE EMPLOYER TO GARNISH THE CONTEMNOR’S SALARY TO SATISFY ALIMONY/CHILD SUPPORT OBLIGATIONS (Section 61.12, FLA. STAT.).

(c)
ENTERING AN INCOME DEDUCTION ORDER FOR PAYMENT OF CHILD SUPPORT OR ALIMONY PURSUANT TO Section 61.1301, FLA. STAT.

(d)
IF COUNSELING WAS ORDERED, ORDERING RESPONDENT TO COUNSELING WITH WEEKLY REPORTS.
Lawrence  v. State Dept. of Revenue, 755 So. 2d 139 (Fla. 2d DCA 1999).

SUPPORT OBLIGATIONS:

· INITIAL DETERMINATION DIRECTING SUPPORT OBLIGATION CREATES PRESUMPTION OF ABILITY TO PAY.   
· THREE STEP PROCESS FOR CONTEMPT:

(1)
INITIAL BURDEN ON MOVANT IN CONTEMPT PROCEEDING TO SHOW PRIOR COURT ORDER AND FAILURE TO PAY.  

(2) BURDEN THEN SHIFTS TO DEFAULTING PARTY TO SHOW INABILITY TO PAY. 

(3) IF COURT FINDS WILLFUL VIOLATION AND INCARCERATION APPROPRIATE, THERE MUST BE A SEPARATE, AFFIRMATIVE FINDING OF PRESENT ABILITY TO PAY PURGE AMOUNT.
Albright v. Albright, 788 So. 2d 1125 (Fla. 4th DCA 2001).

· INCARCERATION FOR CIVIL CONTEMPT CAN’T BE IMPOSED ABSENT FINDING OF PRESENT ABILITY TO PURGE CONTEMPT.  GOOD DISCUSSION OF CIVIL VS. CRIMINAL CONTEMPT IN FAMILY SUPPORT MATTER.
Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985); Giallanza v. Dept. of Revenue, 799 So. 2d 256 (Fla. 2d DCA 2001).

· RULE 12.615(D)(1) REQUIRES COURT TO IDENTIFY SOURCES FROM WHICH CONTEMNOR COULD HAVE OBTAINED FUNDS TO COMPLY WITH PRIOR ORDER.
Vazquez v. Vazquez, 827 So. 2d 384 (Fla. 4th DCA 2002).

· RULE 12.615 (D)(1) REQUIRES THE COURT TO IDENTIFY THE SOURCES THE CONTEMNOR WILL USE TO PAY THE 
PURGE. 



Rule 12.615(d)(1); Van Hare v. Van Hare, 870 So. 2d 125 (Fla. 4th DCA 2003). 

· WHERE THERE WAS MINIMAL NON-COMPLIANCE WITH SUPPORT OBLIGATION EVIDENCE FAILED TO ESTABLISH FAILURE TO PAY WAS WILFUL AND CONTEMPT ORDER REVERSED.  HOWEVER, BECAUSE FORMER HUSBAND BREACHED MARITAL SETTLEMENT AGREEMENT BY NOT PAYING, WAS RESPONSIBLE FOR FORMER WIFE’S ATTORNEY’S FEES AND COSTS AS PROVIDED BY THE AGREEMENT.  



Griffith v. Griffith, 941 So. 2d 1285 (Fla. 4th DCA 2006). 
· A FINDING OF CIVIL CONTEMPT WITHOUT INCARCERATION MAY BE USEFUL TOOL IN OBTAINING COMPLIANCE WITH CHILD SUPPORT.  COURT CAN USE OTHER MEANS THAN INCARCERATION TO OBTAIN COMPLIANCE.
Brown v. Smith, 705 So. 2d 682 (Fla. 4th DCA 1998).

· IF THE COURT FINDS THAT THE CONTEMNOR HAS CONTINUALLY AND WILLFULLY NEGLECTED HIS/HER OBLIGATION, THE COURT MAY FIND EITHER CIVIL OR CRIMINAL CONTEMPT.  
Lascaibar v. Lascaibar, 715 So. 2d 1042 (Fla. 3d DCA 1998).
· HOWEVER, A CONTRACTUAL DUTY TO PAY FOR A CHILD’S COLLEGE EXPENSES CANNOT BE ENFORCED BY CONTEMPT WHERE THE CHILD IS OVER 18. 

Nicoletti v. Nicoletti,  901 So. 2d 290 (Fla. 2d DCA 2005).
· WHEN AN ORDER HOLDS A FATHER IN CONTEMPT FOR FAILURE TO PAY CHILD SUPPORT, THE COURT MUST FIND: 1) A PRIOR VALID ORDER OF SUPPORT 2) A FAILURE TO PAY ALL OR PART OF THE ORDERED SUPPORT 3) THE PARENT’S PRESENT ABILITY TO PAY THE SUPPORT 4) THE PARENT’S WILLFUL REFUSAL TO COMPLY WITH THE PRIOR COURT ORDER. FURTHERMORE, THE ORDER SHALL CONTAIN SPECIFIC FACTS ON WHICH THE ALLEGATIONS ARE BASED.



Ross v. Botha, 867 So. 2d 567 (Fla. 4th DCA 2004), citing, Bowen v. Bowen, 

So. 2d 1274, 1278-79 (Fla. 1985), 12.615 (d)(1).
· COURT ERRED IN DISMISSING FORMER WIFE’S MOTION FOR CONTEMPT FOR LACK OF SUBJECT MATTER JURISDICTION.  PARTIES HAD AGREED THAT FORMER HUSBAND WOULD PAY $1,000.00 ALIMONY PER MONTH THROUGH HIS VA BENEFITS.  CITING FEDERAL PREEMPTION, THE JUDGE DISMISSED THE MOTION.  APPELLATE COURT REVERSED FINDING NO CONFLICT BETWEEN STATE AND FEDERAL LAW.  
Naples v. Naples, 967 So. 2d 944 (Fla. 2d DCA 2007).

VAGUENESS OR AMBIGUITY OF ORDER:

· ORDER MUST BE CLEAR AND DEFINITE SO AS TO MAKE PARTY AWARE OF ITS COMMAND AND DIRECTION.
Friedman v. Carr, 777 So. 2d 1012 (Fla. 2d DCA 2000).
· WHEN AN ORDER IS NOT EXPLICIT OR PRECISE ENOUGH TO PLACE A PARTY ON NOTICE ABOUT WHAT THE PARTY MAY OR MAY NOT DO, IT CANNOT SUPPORT AN ORDER FOR CONTEMPT.

Minda v. Ponce, 918 So. 2d 417 (Fla. 2nd DCA 2006);  Simpson v. Young, 884 So. 2d 186 (Fla. 2d DCA 2004), citing Keitel v. Keitel, 716 So. 2d 842, 844 (Fla. 4th DCA 1998).

· BEFORE A PARTY MAY BE HELD IN CONTEMPT FOR VIOLATING AN INJUNCTION, THE INJUNCTION MUST DESCRIBE "IN REASONABLE DETAIL" THE CONDUCT THAT IS PROHIBITED.

Osmo Tec Sacv Co. v. Crane Env., Inc., 884 So. 2d 324 (Fla. 2d DCA 2004); Closuit v. Crane Env., Inc., 884 So. 2d  441 (Fla. 2d DCA 2004).
· THIRD PARTY WHO RECEIVED ACTUAL NOTICE OF INJUNCTION COULD BE HELD IN CONTEMPT FOR VIOLATING INJUNCTION ONLY IF THE CONTEMPTUOUS ACT CLEARLY CONTRAVENES THE INJUNCTION. 
Id.
· ALTHOUGH FORMER HUSBAND COULD BE HELD IN CONTEMPT FOR FAILING TO PAY ALIMONY, IT WAS ERROR TO IMPOSE EQUITABLE LIEN ON PROPERTY OWNED BY FORMER HUSBAND AND HIS PRESENT WIFE WHEN THE PRESENT WIFE WAS NOT MADE A PARTY TO THE PROCEEDINGS. 
Lowe v. Lowe, 948 So. 2d  836 (Fla. 4th DCA 2007).

CIVIL CONTEMPT CANNOT BE APPLIED AGAINST NON-PARTIES.  Demello v. Buckman, 914 So. 2d 1090 (Fla. 4th DCA 2005).



CONTEMPT ORDER IMPOSING SANCTIONS AND  WARRANT FOR 


FAILURE TO COMPLY WITH COURT ORDER QUASHED 




WHERE UNDERLYING ORDERS HAVE BEEN REVERSED.


O’Neal v. Blackerby, 973 So. 2d 1160 (Fla. 1st DCA 2006).
SAMPLE FORM:
IN THE CIRCUIT COURT OF THE ________ JUDICIAL CIRCUIT IN AND FOR ________ COUNTY, FLORIDA

DIVISION

 
CASE NO.:  

Petitioner

CIVIL CONTEMPT MOTION



AND NOTICE OF HEARING
v.



Respondent

________________________________/

TO:  _________________________________________________

  (name of attorney for party, or party if not represented)

YOU ARE NOTIFIED that plaintiff will apply to the Honorable__________________, Circuit Judge, on _________________, 20____, at____.M., in the____________Courthouse at _________, Florida, for an order adjudging ____Defendant's Name________________________ in contempt of court for violation of the terms of the order or judgment entered by this court

on____ (date of order)__ by failing to________________________________________.

BY:

___




    ________________________

Deputy Clerk, Circuit Court 


CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of this Notice has been served upon __________________, Respondent, by hand/mail on ___________, 20____.

CONTEMPT SANCTIONS - JUVENILES
Section 985.037, F.S. /Fla. R. Juv. P. 8.150/Fla. R. Juv. P. 8.285.  

DEFINITION:

· PROCEDURES FOR JUVENILE CONTEMPT ARE SIMILAR TO THOSE SET FORTH ABOVE FOR ADULT CONTEMPT EXCEPT:  
· FLA. R. JUV. P. 8.150(B) EXPRESSLY PROVIDES THAT THE ORDER TO SHOW CAUSE SHALL BE SERVED IN THE SAME MANNER AS A SUMMONS. 
· SECURE DETENTION MAY BE ORDERED AS THE SANCTION FOR FINDING INDIRECT CONTEMPT BY VIOLATING COMMUNITY CONTROL.  
G.S. v. State, 709 So. 2d 122 (Fla. 5th DCA 1998).  

· AN ADULT COULD NOT BE SENTENCED AS AN ADULT FOR CONTEMPT FOR FAILING TO COMPLETE COURT-ORDERED JUVENILE PLACEMENT AND FOR FAILING TO COMPLY WITH HER PLACEMENT WHILE SHE WAS UNDER THE AGE OF EIGHTEEN.

N.M.R. v. State, 711 So. 2d 145 (Fla. 5th DCA 1998), review denied, 725 So. 2d 1110 (Fla. 1998).

· To find a juvenile witness in criminal contempt for purgery, the record must provide a finding that the juvenile has testified untruthfully or that there is a conflict between a written statement and HIS/her actual testimony.



B.B. v. State, 872 So. 2d 456 (Fla. 3d DCA 2004).

DUE PROCESS:

· JUVENILES ARE ENTITLED TO THE DUE PROCESS RIGHTS AFFORDED TO THEM BY RULES 8.150(b) AND 8.285(b). AND SECTIONS 984.09(4)(b) AMD 985.216(4)(b), INCLUDING A HEARING WITHIN 24 HOURS TO DETERMINE INDIRECT CRIMINAL CONTEMPT. 

Fla. Dept. of Juvenile Justice v. Smith, 898 So. 2d 1137 (Fla. 1st DCA 2005).

· UNDER FLA. R. JUV. P. 8150, TO HOLD PARTY IN CONTEMPT, COURT SHALL SHOW CAUSE STATING THE FACTS CONSTITUTING  CONTEMPT AND PROVIDE CONTEMNOR WITH REASONABLE TIME FOR PREPARATION OF A DEFENSE AFTER PROVIDING THE STATEMENT OF PARTICULARS OF ACTS CONSTITUING THE CONTEMPT. 


G.C. v. State, 901 So. 2d 1021 (Fla. 4th DCA 2005).

PUNISHMENT:

· DELINQUENT CHILD MAY BE PLACED IN SECURE DETENTION FOR UP TO 5 DAYS FOR FIRST OFFENSE AND FIFTEEN DAYS FOR A SECOND OR SUBSEQUENT OFFENSE.

Fla. Stat. Sec. 985.037).

· SECTION 985.037 DOES NOT PROHIBIT THE TRIAL COURT FROM IMPOSING CONSECUTIVE SENTENCES OF SECURE DETENTION FOR EACH SEPARATE INSTANCE OF CONTEMPT.   COURT DISAGREES WITH J.D. V STATE (SEE NEXT CASE SUMMARY) 
K.Q.S. v. State, 975 So. 2d 536 (Fla. 1st DCA 2008).

· CONSECUTIVE DETENTION PERIODS IMPOSED UPON CHILD WERE IN VIOLATION OF THE STATUTORY LIMITATIONS, AND THE ORDER ENTERED BY THE TRIAL COURT MAKING THAT IMPROPER IMPOSITION REVERSED.

J.D.  v. State of Florida, 954 So. 2d 93 (Fla. 5th DCA 2007);  M.P. v. State, 988 
So. 2d 1266 (Fla. 5th DCA 2008) (two of the judges on this panel agreed with 
the K.Q.S. decision [see case summary above]:  one concurred but expressed 
disagreement, one dissented)
· COURT MAY NOT ORDER THAT A CHILD BE PLACED IN SECURE FACILITY FOR PUNISHMENT FOR CONTEMPT UNLESS THE COURT DETERMINES THAT AN ALTERNATIVE SANCTION IS INAPPROPRIATE OR UNAVAILABLE OR THAT THE CHILD WAS INITIALLY ORDERED TO AN ALTERNATIVE SANCTION AND DID NOT COMPLY WITH THE ALTERNATIVE SANCTION.

Fla. Stat. Sec. 985.037.

· THE COURT IS ENCOURAGED TO ORDER A CHILD TO PERFORM COMMUNITY SERVICE UP TO THE MAXIMUM NUMBER OF HOURS WHERE APPROPRIATE BEFORE ORDERING SECURE FACILITY AS PUNISHMENT FOR CONTEMPT.

Id.
· COURT MAY REQUEST ALTERNATIVE SANCTIONS COORDINATOR TO RECOMMEND MOST APPROPRIATE SANCTION.

Fla. Stat. Sec. 985.037.

· IN ADDITION TO ANY OTHER SANCTION, COURT MAY DIRECT DMV TO WITHHOLD ISSUANCE OF OR SUSPEND A CHILD’S DRIVING LICENSE OR DRIVING PRIVILEGE FOR UP TO 1 YEAR FOR FIRST OFFENSE AND TWO YEARS FOR SECOND OR SUBSEQUENT OFFENSE.

Fla. Stat. Sec. 985.037.

TRAFFIC  
· “DIRECT AND INDIRECT CRIMINAL CONTEMPT SHALL BE PROCEEDED UPON IN THE SAME MANNER AS IN THE CRIMINAL RULES OF PROCEDURE.”
Fla. R. Traf. Ct. 6.090.

· HOWEVER, TRAFFIC MAGISTRATES LACK THE AUTHORITY TO PRESIDE OVER THE CONTEMPT PROCEEDINGS.  INSTEAD, THE TRAFFIC MAGISTRATE MAY FILE A VERIFIED MOTION FOR ORDER OF CONTEMPT BEFORE ANY STATE TRIAL COURT JUDGE IN THE SAME COUNTY IN WHICH THE ALLEGED CONTEMPT AROSE.  

  

Fla. R. P. Traf. Ct. 6.080.
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