ISSUES IN INDEPENENT LIVING

GUARDIAN AD LITEM “BROWN-BAG” DISCUSSION

May 30, 2007

I. New Legislation – SB 2114

This Enrolled bill is not expected to be vetoed.  Its effective date is July 1, 2007.

A. Independent Living Eligibility.  § 409.1451(2)(b), F.S.

A new category of youth who are eligible to participate in the post-18 IL programs has been added by this bill.  DCF shall serve youth      who 

-
were in Foster Care when they turned 18.

 or

-
were adopted from Foster Care or were placed with a court-approved guardian 

· and had reached 16 years of age

· and spent a minimum of 6 months in Foster Care within the 12 months immediately preceding such adoption or placement.

The point to this is to encourage a permanent placement after a youth reaches the age of 16, while realizing that this youth most likely will continue to need help upon reaching adulthood.

B. Road to Independence Eligibility. § 409.1451(5)(b)2.

Currently, only a young adult who had aged out of foster care and met the other criteria was eligible to receive financial help for full-time education through the Road to Independence program.  This bill adds an additional category of youth who will be eligible for the Road to Independence program:  any foster child who has earned a standard high school diploma, a special diploma or a special certificate of high school completion.  

This means that if a youth completes high school early, he or she will be able to go on to attend either a community college, college or university, or a qualifying vocational program.
C. Driver’s License.  § 322.09(4), F.S.

Currently a foster parent or an authorized representative of a group home can sign a driver’s license application for a foster child and not have negligence or willful misconduct of the foster child while operating a motor vehicle imputed to him or her. This bill adds this protection from liability to the caseworker at the agency where the state has placed with minor, provided the driver’s license is part of a court-approved transition plan.  Before a case worker signs a foster child’s driver’s license application, the case worker must also notify the foster parent or other responsible party of his or her intent to sign the application.
D. Age-Appropriate Activity/Normalcy.  § 409.1451(3)(a)3, F.S.

Provided the age-appropriate activity is in a written plan developed and signed by the foster parent or caregiver, the child and the case manager, the foster parent shall not be held responsible for, or have the foster care license at risk, as a result of the child’s participation in the age-appropriate activity.  In other words, this bill removes the concerns of foster parents and group home staff in allowing a foster child in their care to participate in the normal activities of growing up, such as sleep-overs, going to the movies with friends, etc.
The issue here is at what age of the foster child this protection kicks in.  This normalcy language is in section 409.1451, F.S., which is designed to provide a system of services for “older foster children” and young adults who age out of foster care.  The statute specifically states that the department shall serve children “who have reached 13 years of age but are not yet 18 years of age” by providing the services specified.  

(§ 409.1451(2)(a), F.S.).   

E. Medicaid.  § 409.903(4), F.S.
This bill increases the age of former foster youth who are eligible to receive Medicaid to 21; the current age cut-off is 20.  Effective 7/1/07, therefore, any young adult who is eligible to receive services under § 409.1451(5), F.S. (i.e., any of the 3 Independent Living programs), will now qualify for Medicaid services without any income or resource test.

F. Removing Disabilities of Non-age for Banking.  § 743.044, F.S.

This new section in Chapter 743, F.S. is very similar to the removal of disabilities section that passed in the 2006 Legislature, removing the disabilities of non-age for foster children who have reached the age of 17 in order to be able to execute necessary documents to find housing for themselves upon turning 18.

Now, a foster child will be treated as an adult, and will be able to enter into contracts for “depository financial services”, i.e., checking and savings accounts, if he or she:

· is 16 years of age or older;

· has been adjudicated dependent;

· resides in out-of-home placement;

· has completed a financial literacy course; and

· receives a court-order removing the disabilities of non-age for banking purposes.

II. Subsidized Independent Living.  § 409.1451(4)(c), F.S.

A.
Practicality of a youth being able to find housing to live independently. 

· Some programs are now being constructed for this purpose – although most not completely independent;

· Most useful now:  in lieu of direct placement, unless a guardianship;

· Counts as “Foster Care” for post-18 IL services and tuition and fee exemptions;

B. Some CBCs wish to seek prior court approval.  Can the youth use this same statutory provision to seek court placement, or at least to order appropriate evaluations?  SB 2114 now requires a formal SIL evaluation to be done for eligible youth aged 16 or older.  § 409.1451(4)(c)2, F.S.  Could advocate that the eligibility is based upon the statutory criteria only.

C. Statutory requirements vs. regulatory requirements.
The regulatory requirements can be waived – opportunity for advocacy with the agency or the DA here for appropriate youth. 

· Youth with disabilities:  Rule 65C-28.009(7), F.A.C.

a. The Rule specifically recognizes the application of the ADA, and requires reasonable accommodations.  No further guidance is provided.  Argue that waiver of the various regulatory requirements is required, e.g., only part-time schooling or vocational program.
b. No specified administrative challenge to these decisions.  Therefore, should be able to raise these issues (as to all waivers, not just for youth with disabilities) in Circuit Court.  Consider carefully whether to file motions in the dependency court, or to file in Circuit Civil, especially if raising an ADA claim.

III. Minor parents in Foster Care:  Rule 65C-28.010, F.A.C.

· Parent and child are to be placed together unless such placement places the younger child’s safety at substantial risk or there is no foster or group home available to house both.  (Advocacy here to create such housing in counties where it doesn’t exist but is needed.)

· The agency should not automatically file a petition for dependency of the minor’s child, unless there are grounds for dependency independent of the parent’s own status as a dependent child.  * Advocacy:  this rule is routinely violated in many parts of the state, and the minor parents’ lawyers don’t seem to know about this Rule.  Voluntary protective services can always be used to place controls on the minor parent’s behaviors.  *  If the minor parent is placed in a group home for parenting teens, with the baby, if the baby is declared dependent, then both the parent and child will most likely need to leave that group home upon the parent’s aging out, due to the costs of the group home.  This then separates parent and child after living together for some period of time, and is most likely detrimental to the younger child.  If this is the situation, work diligently with the parent and court to ensure the younger child is returned to the legal custody of the parent prior to the parent’s aging out of the system.
· The foster home that houses a dependent minor parent and his or her non-dependent child receives an enhanced board payment that is to include the younger child’s needs.  * Oftentimes, a foster parent in this situation will require the minor parent to provide diapers, baby food, etc.  Any necessities for the younger child are to be provided by the foster parent.  This is crucial to helping to keep the minor parent in school, rather than working to provide for his or her child’s necessities.
· There is a disincentive for such minor parent to participate in Subsidized Independent Living, since then the minor’s child needs are not included in the child’s SIL payment.   

IV. Importance of the Florida Administrative Code (F.A.C.(:

· From above examples, can see the greater delineation of the department’s and CBCs obligations to the children, and the rights of the children.

· The Rules often indicate the vision of DCF’s program office as to how the law is to be implemented.  This vision is often ignored by those who carry out the tasks. * Advocacy:  provide a copy of the specific rule to the court and ask the court to enforce the rule when appropriate for the child’s best interests.

·  When the rule and the statute are in conflict, or the rule exceeds its statutory authority, can then argue that the rule is illegal and cannot be applied.  (May need to challenge the validity of the rule in an administrative proceeding; can refer such cases to Florida Legal Services.)

V.
Special casework requirements for a foster child’s 17th year.  § 409.1451(4)(b)4, F.S.; § 39.701(6)(a), F.S.;   65C-28.009, F.A.C.  These requirements all offer opportunity for advocacy, which is necessary as this is the last year in which to ensure the youth receives appropriate services.
· Within one month of the youth’s 17th birthday, the agency shall conduct a new and specialized assessment of the youth’s skills and ability to live independently.  65C-28.009(6)(g), F.A.C.  Based on the assessment results, both age-appropriate and expedited services and training shall be provided.  *  The GAL should be interviewed and/or participate in any staffings.  The GAL should advocate for the expedition of necessary services for the youth. 

· This assessment and its results is to be recorded in an updated life skills plan, and information from the assessment and all staffings, including an enumeration of the services provided and the youth’s progress are to be included in the written JRSSR for each subsequent judicial review.  *  Ensure that detailed information is included in the JRSSR.  * Ensure that the youth participates in the development of, and then signs onto this document. § 409.1451(4)(b)4; § 39.4085(12), F.S.
· Within three months of the youth’s 17th birthday, the court should conduct a special judicial review.  The timing is to ensure the agency has completed its assessment and planning for the last year of the child in state custody.  While the child  always has the right to attend any court proceedings (§ 39.4085(19), F.S.), since the child is a party to the proceedings, it is now required that the child be given the opportunity to address the court with any relevant information and especially information about independent living transition services.  * Ensure the child is present; try to have these JR’s scheduled so that the child does not have to miss school to attend; ensure the agency provides transportation for the child to court.

· The assessments, planning and provision of services for a 17 year old are so important, that the legislature specifically provided for a contempt action by the court.  * If the agency has not fully complied with its statutory and regulatory obligations, the GAL should ask the court to issue an Order to Show Cause directed at the agency.  Time is now even more “of the essence” than previously.  (§ 39.701(6)(c), F.S.)
VI.
Master Trust
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