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I.  ADMISSIBILITY OF HEARSAY


A.        Definition of Hearsay
1. Out-of-Court Statement

Keen v. State, 775 So.2d 263 (Fla. 2000)(Officer's testimony that after communicating with insurance company and defendant's brother, police officer prepared an arrest warrant for the defendant was hearsay because the clear inference was that the insurance companies and brother said that the defendant was implicated in a murder.).

Cedillo v. State,  949 So.2d 339 (Fla. 4th DCA 2007)(Officer’s testimony that after interviewing witness defendant became a suspect in the case was hearsay “even though the specific statement of the non-testifying witness is not repeated.).

Diaz v. State, 890 So.2d 556 (Fla. 5th DCA 2005)(Testimony of undercover officer that he had a conversation with a person which led him to believe that the defendant was a drug dealer. "If the declarant's statement would be hearsay if the witness directly quoted the declarant, then the testimony is inadmissible no matter how circumlocutory the witness is. If, however, the declarant's statement is non-hearsay, or if it falls within an exception to the hearsay rule, then it is admissible even if it is incriminating.).
Bowe v. State, 785 So.2d 531 (Fla. 4th DCA 2001)(Testimony concerning caller I.D. readout and the numbers appearing on the digital display of a pager was not hearsay.  "[O]nly statement made by persons fall within the definition of hearsay.").

2. 
Offered to prove truth of matter asserted.

Keen v. State, 775 So.2d 263 (Fla. 2000)(The state's offer of this evidence to show a "sequence of events" did not avoid a hearsay objection.  "[T]here is no relevancy for such testimony to prove or establish such a nonissue.  When the only possible relevance out-of-court statement is directed to the truth of the matters stated by a declarant, the subject matter is classic hearsay even though the proponent of such evidence seeks to clothe such hearsay under a nonhearsay label.").

Foster v. State, 778 So.2d 906 (Fla. 2000)(The non-hearsay "purpose for which that statement is offered must relate to a material issue in the case and its probative value must not be substantially outweighed by its prejudicial effect.").

Farinacci v. State,  29 So.3d 1212 (Fla. 4th DCA 2010)(In prosecution for lewd and lascivious molestation, detective demonstration of the manner in which the victim said the defendant touched him was hearsay even though the detective did not recite any specific statement made by defendant. “[T]here is no mime exception to the hearsay rule. When the testimony of the witness at trial is founded on a communication with another person, the result of which is to connect the testifying officer to the defendant later charged with the crime, that connection is manifestly the result of inadmissible hearsay. That is the identical basis for the officer's testimony in this case. Postell describes this inadmissible connection as `egregious hearsay’ and holds that `defendant's right of confrontation is defeated, notwithstanding that the actual statements made by the non-testifying witness are not repeated.’”).

B.
Spontaneous Statement 90.801(1)
Depravine v. State, 995  So.2d 351 (Fla. 2008)(There is no requirement for an exciting or startling event or condition for statements to be admitted under section 90.803(1).
State v. Jano, 524 So. 2d 660 (Fla. 1988) (Spontaneous statement by two-and-one-half year old to babysitter that child's father had sexually molested her was inadmissible under section 90.803(1) because there was no showing that statement was made contemporaneously with the alleged act of the father.).

C. . Excited Utterance 90.803(2)
Hutchison v. State, 882 So.2d 943 (Fla. 2004)(Testimony concerning telephone conversation between murder victim and friend on the evening of the murder that she had had a "big fight" with defendant was not admissible as an excited utterance because the record does not reflect whether there was an opportunity to engage in reflective thought. The record only reflects the probably lapse of thirty minutes between the time of the fight and of the call. "There is no evidence in the record to show what occurred between the fight... and the phone call....Absent some evidence that Renee did not engage in reflective thought, the statement to Pruitt cannot be admitted as an excited utterance.").

Tucker v. State, 884 So.2d 168, 173 (Fla. 2d DCA 2004)(Error for trial court to admit contents of 911 call as excited utterance when it only listened to tape of call made 20 minutes after incident and denied defense the opportunity to present evidence on the issue of whether the declarant was excited at the time of the call. "[T]he procedures for preliminary questions outlined in section 90.105(1)... apply when a party seeks to introduce an excited utterance into evidence over the objection of the opposing party. Thus, when faced with an objection to an excited utterance, a trial court should conduct a hearing outside the presence of the jury to consider the necessary evidence and make the findings of fact essential to determine whether the statement constitutes an admissible excited utterance. This is not a situation of conditional relevance governed by section 90.105(2), Florida Statutes (2002), in which the evidence can be admitted based on prima facie proof of the condition. To admit an excited utterance, the trial court must conclude that the preponderance of the evidence supports the factual circumstances permitting the introduction of the statement as an excited utterance.").
State v. Jano, 524 So. 2d 660, 663 (Fla. 1988) (“[T]he length of time between the event and the statement is pertinent in considering whether the statement may be admitted as an excited utterance. The fact that a declarant long after the occurrence of a startling event once again becomes excited in the course of telling about it would not permit the statement to be introduced as an excited utterance. It would be an exceptional case in which a statement made more than several hours after the event could qualify as an excited utterance because it would be unlikely that the declarant would still be under the stress of excitement caused by the event.”).

D.        Statements for Purpose for Medical Diagnosis and Treatment 90.803(4)
State v. Jones, 625 So. 2d 821 (Fla. 1993)(Statements to medical personnel by victims of sexual child abuse identifying their abuser are not admissible under section 90.803(4). The court held that the admissibility of these statements is controlled by section 90.803(23), the special exception for statements of children who are child abuse victims. Thus, a statement describing an act of abuse may be admissible under section 90.803(4) but not a statement identifying the abuser.). 

Williams v. State, 865 So.2d 17, 19 (Fla. 3d DCA 2004)(Case coordinator's testimony regarding statements of child to nurse-practioner that he had been abused were admissible under 90.803(4) when case coordinator testified that her role was to insure that the child knows why he is at the exam and "to obtain history so that the medical examiner can diagnose or treat.");

Herrera v. State, 879 So.2d 38, 40 (Fla. 4th DCA 2004)(In sexual battery prosecution, statements of victim to nurse practioner that she was forced to have sex were admissible under section 90. 803(4) but statements that assault was done at gun-point, that her clothes would be ripped off if she did not remove them, and that nude pictures were taken of her were not admissible under section 90.803(4) because they were not relevant to medical diagnosis or treatment.).

E.
Child Abuse Victim Exception. Section 90.803(23)

State v. Contreras, 979 So.2d 896 (Fla. 2008)(Child who made statement when age11 but was thirteen  at the time of trial can have statement admitted under 90.803(23). “The only age requirement is that the statement being admitted as hearsay must have been made by a victim eleven years or less in age.”).

N.C. v. State, 947 So.2d 1201 (Fla. 1st DCA 2007)(State’s filing of notice six days prior to hearing did not preclude admission of statement under section 90.803(23) when defense conceded it knew of the statement made by the child and could not explain how it was prejudiced by the untimely notice.).
Peterson v. State, 810 So.2d 1095 (Fla. 5th DCA 2002) (Statement was admissible under section 90.803(23) where child was in court room, began weeping when questioned on the witness stand and refused to answer questions about the alleged sexual act.  The court and counsel urged child to testify but she refused.  No error in trial court's finding that the child refused to testify and thus was unavailable. "Peterson argues this was insufficient because the judge had not ordered the victim to testify... However, it appears to us that under these circumstances (a weeping child on the stand) that a court order would have served no purpose.  Further, the judge's prior efforts and urgings of the child to testify while she was on the witness stand was sufficient to satisfy the statute.").

Mikler v. State, 829 So.2d 932 (Fla. 4th DCA 2002) (When victim was not asked on direct or cross-examination about the sexual act involved in one count of indictment, videotape interview of victim in which she stated that the sexual act occurred was admissible under 90.803(23) and was sufficient to support a finding of guilt.  Because the statement admitted under 90.803(23) was "surrounded by circumstantial guarantees of reliability".  When the child testifies at trial and is subject to cross-examination, "other corroborative evidence of abuse" is not required under 90.803(23).).

Ghelichkhani v. State, 765 So.2d 185 (Fla. 4th DCA 2000) (Evidence was not sufficient to corroborate when it established opportunity but did not "confirm that the charged offense occurred.").

R.U. v. Department of Children & Families, 777 So.2d 1153, 1160 (Fla. 4th DCA 2001)( In dependency hearing, error to admit testimony of counselor concerning statement if child under section 90.803(23) when child did not testify and the only corroboration was the counselor's testimony concerning other hearsay statements made by the child: "[T]he only evidence being used to support N.M.'s hearsay statements is other hearsay statements made by the same child to the same therapist who testified as to the original declarations.  The child declarant’s hearsay statements cannot be ‘other' corroborating evidence within the same meaning of section 90.803(23)(a)2.b.  We read the word 'other' in the rule as denoting evidence derived from a source other than the child victim's own statements.").
Fla. Family Law Rule 12.407. TESTIMONY AND ATTENDANCE OF MINOR CHILD

“No minor child shall be deposed or brought to a deposition, brought to court to appear as a witness or to attend a hearing, or subpoenaed to appear at a hearing without prior order of the court based on good cause shown unless in an emergency situation. This provision shall not apply to uncontested adoption proceedings.”
F. Business Records 90.803(6)

Yisreal v. State, 993 So.2d 952 (Fla. 2008)(Letter from Department of Corrections employee setting forth the release date of prisoner was not a business record for purpose of 90.803(6). “To secure admissibility under… [the business record] exception, the proponent must show that (1) the record was made at or near the time of the event; (2) was made by or from information transmitted by a person with knowledge; (3) was kept in the ordinary course of a regularly conducted business activity; and (4) that it was a regular practice of that business to make such a record.”).

Reichenberg v. Davis, 846 So.2d 1233 (Fla. 5th DCA 2003)(Reports of investigators for Child Protection Team and Department of Children and Families which contained witness interviews were inadmissible under section 90.803(6) because "they were not based on the personal knowledge of an agent of an agent of the business.').

Bradley v. Brotman, 836 So.2d 1129 (Fla. 3rd DCA 2002) (Suggesting that it was error to admit portion of medical record in which non-testifying physician opined that a dog bite did not cause the alopecia. "This prejudice or confusion [under section 90.403] is more likely to occur in a case where the expert does not  testify at trial and is not subject to cross-examination.").

McElroy v. Perry, 753 So.2d 121 (Fla. 2d DCA 2000)(Report of Independent Medical Examiner was prepared for the purpose of litigation and lacked the necessary trustworthiness to be admissible under section 90.803(6).).


G. Public Record Exception.90.803(8)


Reichenberg v. Davis, 846 So.2d 1233 (Fla. 5th DCA 2003)(Reports of investigators for Child Protection Team and Department of Children and Families which contained witness interviews were inadmissible under section 90.803(8) because "they were not based on the personal knowledge of an agent of an agent of the business.')


CONFRONTATION AND 

CRAWFORD V. WASHINGTON
A. 
The Decision -- 124 S.Ct.1354 (2004)

Introduction of wife/accomplice's taped statement to police when wife asserted privilege to refuse to testify at trial as a declaration against penal interest violated defendant's confrontation rights.

1. 
Decision specifically abrogated Ohio v. Roberts.
2.  
If declarant testifies at trial and is subject to cross-examination, the confrontation clause places "no constraints at all on the use of his prior testimonial statements."

3. 
When the prosecution offers evidence of an out-of-court statement of a declarant who does not testify at trial, but which is "testimonial hearsay," confrontation requires that:

a. 
The declarant is "unavailable," and

b. 
There has been an opportunity for prior cross-examination.

"Where testimonial statements are at issue, the only indicium of reliability sufficient to satisfy constitutional demands is the one the Constitution actually prescribes: confrontation." In Crawford, since the defendant did not have a prior opportunity to cross-examine his wife, the admission of her declaration against penal interest violated his confrontation right.

 B. 
The After-Math

1. 
Declarant Testifies at Trial

State v. Miller, 918 So.2d 350 (Fla. 1st DCA 2005)(admission prior statement of witness who testified by had no present memory did not violate Crawford.).

Somervell v. State, 883 So.2d 836, 838 (Fla. 5th DCA 2004)(No Sixth Amendment violation when video-tape of 8 year old child abuse victim's statement in response to police questioning was admitted. The victim testified at trial and was subject to cross-examination.)



2. 
Declarant Does Not Testify at Trial


a.  
Hearsay Statements which are Testimonial Hearsay.


1. 
Crawford.

"We leave for another day any effort to spell out a comprehensive definition of 'testimonial.' Whatever else the term covers, it applies at a minimum to prior testimony at a preliminary hearing, before a grand jury, or at a former trial; and to police interrogations." 

"We use the term "interrogation" in its colloquial, rather than any technical legal, sense. Just as various definitions of "testimonial" exist, one can imagine various definitions of "interrogation," and we need not select among them in this case. Sylvia's recorded statement, knowingly given in response to structured police questioning, qualifies under any conceivable definition."

"Most of the hearsay exceptions covered statements that by their nature were not testimonial - for example, business records or statements in furtherance of a conspiracy."

2. 
Davis v. Washington, 126 S.Ct. 2266 (2006)("Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency. They are testimonial when the circumstances objectively indicate that there is no such emergency, and the  primary purpose of the interrogation is to establish or prove past events relevant to later criminal prosecution.").


3.
Michigan v. Bryant, 131 S.Ct. 1143 (2/28/2011)



(The existence of an on-going emergency is among the most important factors in determining the primary purpose of the interrogation. In defining “on-going emergency”, the Court noted that “Domestic violence cases like Davis and Hammon often have a narrower zone of potential victims than cases involving threats to public safety. An assessment of whether an emergency that threatens the police and public is ongoing cannot narrowly focus on whether the threat solely to the first victim has been neutralized because the threat to the first responders and public may continue. The Michigan Supreme Court also did not appreciate that the duration and scope of an emergency may depend in part on the type of weapon employed…”

“An objective analysis of the circumstances of an encounter and the statements and actions of the parties to it provides the most accurate assessment of the “primary purpose of the interrogation.” The circumstances in which an encounter occurs- e.g., at or near the scene of the crime versus at a police station, during an ongoing emergency or afterwards-are clearly matters of objective fact. The statements and actions of the parties must also be objectively evaluated. That is, the relevant inquiry is not the subjective or actual purpose of the individuals involved in a particular encounter, but rather the purpose that reasonable participants would have had, as ascertained from the individuals' statements and actions and the circumstances in which the encounter occurred.”).

           
4. 
Florida Decisions

a. 
Statements by Victims and Witnesses

State v. Lopez,  974 So.2d 240  (Fla. 2008)(Exited utterance made by victim of abduction to police six to eight minutes after crime was reported was testimonial. “The circumstances here indicate that there was no ongoing emergency at the time Officer Gaston questioned Ruiz. Officer Gaston arrived at the scene of the crime six to eight minutes after the crime had been reported. Lopez,  At the time Officer Gaston approached him, Ruiz was standing in a parking lot about twenty-five yards away from Lopez, separated from his alleged abductor in much the same way the declarant in Hammon was separated from defendant Hammon when the police arrived. . A short time later, Ruiz revealed that the gun that was allegedly used in his abduction was under the front passenger seat of his car, presenting no immediate danger at the time Officer Gaston arrived. Even though the questioning of Ruiz was not as formal as it may have been in Hammon, it seems clear that the ‘primary purpose of the interrogation [was] to establish or prove past events potentially relevant to later criminal prosecution.’)

State v. Contreras, 979 So.2d 896 (Fla. 2008)(Videotaped interview with the coordinator of Child Protection Team at domestic violence victim’s shelter when detective was in an adjoining room and able to electronically suggest questions to interviewer was testimonial. “’[t]his kind of interview by a CPT is indistinguishable from an ordinary police interrogation.’ Moreover, the primary, if not the sole, purpose of the CPT interview was to investigate whether the crime of child sexual abuse had occurred, and to establish facts potentially relevant to a later criminal prosecution.”).

Hernandez v. State, 946 So.2d 1270 (Fla. 2d DCA 2007)(Statements of child abuse victim and parents to nurse who was a member of child protection team which were arguably admissible under 90.803(4) were testimonial.)
Somervell v. State,  883 So.2d 836, 838  (Fla. 5th DCA 2004)(Autistic child's statements to mother were not testimonial; child's statements during interview with police officer at Child Advocacy Center were testimonial.)

Pankow v. State, 895 So.2d 1149 (Fla. 5th DCA 2005)(Crawford is not applicable to testimony that when witness attempted to bathe victim, the victim "would shake uncontrollably and scream 'hot, hot, hot.'" ).

c.     Documents

Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527 (2009) (Forensic laboratory analysts' certificates of analysis of cocaine were affidavits within core class of testimonial statements covered by Confrontation Clause.);

Johnson v. State, 982 So.2d 672 (Fla. 2008)(FDLE report indicating presence of illegal substances was testimonial hearsay. The report was not admissible under Crawford when the person who conducted the test did not testify and was not shown to be unavailable.).  

Belvin v. State, 982 So.2d 672 (Fla. 2008)(Affidavit of breath test technician was testimonial. Portions of affidavit of breath test technician that pertain to his procedures and observations in administering the breath test constitute testimonial evidence.).

Smith v. State, 28 So.3d 838 (Fla. 2009)(Testimony of FBI team supervisor, a forensic DNA examiner, who interpreted the data from the tests conducted by biologists, formulated the conclusions and prepared the official report comported with Crawford. Since the “results the supervisor obtained in this case were indubitably testimonial in nature, she was present at trial and subject to cross-examination with regard to those results.”).
Washington v. State, 18 So.3d 1221 (Fla. 4th DCA 2009)( “Florida courts have held that some documents admissible as business or public records are testimonial and some are not. In determining whether the documents are testimonial, the courts have focused on whether the document is accusatory and intended to bear witness against the accused, whether the document is routinely kept as part of a business's operations or is, instead, prepared or kept at the request of law enforcement, and whether the document contains expressions of opinion or conclusions requiring the exercise of discretion.”).
3.
Definition of Unavailable


State v. Contreras, 979 So.2d 896 (Fla. 2008)( “A child witness can be ‘unavailable’ under Crawford due to mental or emotional harm that testifying can cause.”)

Essex v. State, 958 So.2d 431 (Fla. 4th DCA 2007)(A finding of unavailability under section 90.804(2)(a) is sufficient for unavailability under Crawford.). 

Johnson v. State, 982 So.2d 672 (Fla. 2008)(Lab technician was not unavailable where it was not demonstrated that the state had made a good faith effort to obtain presence of technician.) 

4.
Definition of "Opportunity for Cross-Examination."

State v. Causey, 898 So.2d 1096 (Fla. 5th DCA 2005)("Crawford does not require the defendant or his counsel to be present at the time the witness's statement is made or to be given an opportunity to cross-examine the witness at that time...The ruling in Crawford merely requires that a defendant have the opportunity at some time prior to trial to cross-examine the witness.").

a.  Discovery Deposition Sufficient?

State v. Lopez,  974 So.2d 240  (Fla. 2008)(Even though the defendant had taken the discovery deposition of an unavailable witness,  the defendant did not have a prior opportunity to cross-examine the witness which is required by Crawford.  “[D]iscovery depositions do not function as the equivalent of the cross-examination opportunity envisioned by Crawford.”). 

Blanton v. State, 978 So.2d 149 (Fla. 2008)(“[T]he exercise of the right to take a discovery deposition under rule 3.220 does not serve as the functional substitute for in-court confrontation of the witness.”); State v. Contreras, 979 So.2d 896 (Fla. 2008)(same).

Blanton v. State,  978 So.2d 149 (Fla. 2008)(The defendant ‘s “failure to exercise the right to perpetuate testimony under rule 3.190(j) [is not]… a waiver of his right to confrontation…. [T]he mere existence of rule 3.190(j) does not provide defendants with a ‘prior opportunity’ for cross-examination,…”).
5.
Forfeiture

Giles v. California, 128 S.Ct. 2678 (2008)(An accused forfeits the right to confrontation of a witness when 1. the wrongdoing by the accused, or on the accused’s behalf; 2.with the motive or  intent to make the witness unavailable to testify trial of the accused 3. results in the actual unavailability of the witness at trial.)


Chavez v. State, 25 So.3d 49 (Fla. 1st DCA 2009)(Florida does not recognize forfeiture of hearsay objection.).
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