To: Kele Williams and Bernard Perlmutter 

From: Gina Colas and Veena Abraham 
Re: A Brief Background on Unaccompanied Minors, the Laws that Affect them, and their Status
I. Introduction

Each year a number of unaccompanied minors, children who are without a parent, guardian, or other adult who is legally responsible for them, enter the United States. Unaccompanied minors come to the United States for a variety of reasons. These children may come to the United States in order to flee from war; persecution; natural disasters; civil, economic, or political upheavals.
 Some children are the victims of trafficking either sold by their parents or promised a better life and job in another country. Still another group of children come to the United States because they have been abandoned, are homeless, or are the victims of domestic violence. While some of these children may be eligible for refugee status abroad or asylum if they are in the United States, other children may be allowed to remain in the United States because they have been victims of child specific persecution, domestic violence, trafficking, or because they are abandoned, while still others may have to be deported back their homeland.
 

Unaccompanied minors who qualified for refugee status abroad are referred to as unaccompanied refugee minors. Other children who may also be referred to as unaccompanied refugee minors, are children who have been reclassified as so either because they were granted asylum in the United States or because they were the victims of human trafficking. Unaccompanied refugee minors who were admitted into the United States because of their refugee status are placed in federal custody as soon as they arrive in the United States and resettled in the state of resettlement. 

On the other hand, unaccompanied minors who are in the United States without proper documentation are referred to as unaccompanied alien minors. These minors come into federal custody after being apprehended by immigration enforcement officials and await removal or deportation proceedings. 
While in federal custody, the Office of Refugee Resettlement (ORR) under the Department of Human and Health Services’ Administration for Children and Families is responsible for these unaccompanied minors. The ORR was delegated the responsibility for unaccompanied minors under two provisions of U.S. law. Under the Refugee Act of 1980, the ORR was given the responsibility for the care, custody, and placement of unaccompanied refugee minors. The other provision of U.S. law giving the ORR its responsibilities is the Homeland Security Act of 2002, which made the ORR responsible for the care and maintenance of unaccompanied alien minors. 

Unaccompanied refugee minors, who are identified as such by the United Nations High Commissioner for Refugees, gain admittance into the United States if they qualify for refugee status, belong to a group that is of special humanitarian concern, and are admissible under U.S. law. Unaccompanied refugee minors may then gain legal residence in the United States after being present in the United States for a year. 

Unaccompanied alien minors apprehended by immigration enforcement officials may obtain lawful residence if they apply and qualify for asylum, special immigrant juvenile status, are victims of domestic abuse, or are the victims of human trafficking. The legal status of the unaccompanied minor not only grants them the lawful right to remain in the United States but it also determines whether the unaccompanied minor will be eligible for state child welfare services and benefits such as independent living services and benefits. 

II. Provisions of Law that Affect Unaccompanied Minors and the ORR’s Responsibilities


The ORR under the authority of the Department of Health and Human Services is given the responsibility of assisting refugees, unaccompanied minors, and other special groups in achieving social and economic self-sufficiency.
 

The Refugee Act of 1980 created the ORR and delegated to the office the responsibility for the care, custody, and placement of unaccompanied refugee minors. While the Homeland Security Act of 2002 transferred the responsibilities of caring for unaccompanied alien minors from the Immigration Naturalization Services to the ORR. In its efforts to fulfill its responsibilities to these two groups of unaccompanied minors the ORR has created several programs that provide foster and health care services as well as other necessary services. 

A. The Refugee Act of 1980 and the Unaccompanied Refugee Minors Program 

1.The Refugee Act of 1980
 The Refugee Act of 1980 was a reform to the United State’s immigration laws relating to the acceptance and treatment of refugees. The Act has come to shape all aspects of the acceptance and treatment of unaccompanied refugee children through a series of special provisions that address acceptance, care, maintenance, and custody of unaccompanied refugee minors.

The Act’s special provisions were intended to resolve the recurring problems that arose with the admittance of unaccompanied refugee minors. First, the Act created procedures for the admittance of refugees overseas. Second, the Act authorized federal funding for programs and services that were provided to refugees including foster and health care for unaccompanied refugee minors. The Act also established who would have legal custody of an unaccompanied refugee minor once the unaccompanied minor arrived to the United States and reached his or her state of resettlement. Lastly, the Act created the ORR and assigned it the responsibility for the care and maintenance as well as requiring the ORR to maintain data on unaccompanied refugee minors. 

2. The Unaccompanied Refugee Minors Program
 In order to fulfill its responsibilities to unaccompanied refugee minors the ORR established the Unaccompanied Refugee Minors Program (URM Program). The URM Program provides refugee foster care to unaccompanied refugee minors.  The URM Program’s main purpose it to assist minors, who are classified as refugee prior to, upon, or after arrival in the U.S., in their development of skills that are necessary to achieve self-sufficiency. 

The State Department identifies refugee children who are eligible to resettle in the United States, but who do not have a parent or guardian. Upon arriving into the United States, the unaccompanied refugee minor is directly placed into the URM Program. In some circumstances, children with qualifying immigration status can be re-classified as unaccompanied refugee minors. Once the qualifying minor has been re-classified, he or she can be enrolled in the URM Program. 

In practice, most of the children that enter the refugee foster care program are sponsored through either the United States Catholic Conference (USCC) or the Lutheran Immigration and Refugee Service (LIRS) and are placed in programs operated by local affiliates of these agencies; in a few states the children are placed through the public child welfare system.
 

3. Eligibility for the URM Program
Children who are eligible for the URM Program are under the age of 18 and are: 

· Refugees (URM status is granted overseas)
· Entrants (Reclassified to URM status after arrival)

· Asylees (Reclassified to URM status when they are granted asylum) 

· Victims of Trafficking
 

The eligibility of unaccompanied refugee minors begins on either the day of arrival in the United States or the day that unaccompanied refugee minor status is granted to the child by the Office of Refugee Resettlement. The unaccompanied refugee minor remains eligible for the benefits and services of the program until he or she is (1) reunited with a parent, (2) united with a non-parental adult willing and able to care for the child, (3) attains the age of 18 age or such higher age as the state’s title IV-B plan prescribes for the availability of child welfare services to any other child in the state.

 
B. The Homeland Security Act of 2002 and the Unaccompanied Alien Minors Program

1.The Homeland Security Act of 2002
 Many people saw an inherent conflict with the fact that the INS was responsible for the care of unaccompanied alien minors while simultaneously being the one that was trying to deport them. After many harsh criticisms, Congress passed the Homeland Security Act of 2002.  

The Homeland Security Act of 2002 (U.S.C.§ 279(a)), transferred responsibility for the custody and care of unaccompanied alien children from the INS to the Director of ORR which in turn has delegated this task to the Division of Unaccompanied Children’s Services (DUCS). The Homeland Security Act of 2002 also abolished the INS and created the Department of Homeland Security (DHS) to be responsible for immigration benefits and enforcement, which includes apprehension, processing, and immigration actions.
  

2. The Unaccompanied Alien Minors Program
 The Unaccompanied Alien Minor Program (UAM Program) is operated by DUCS. This program is responsible for children who are apprehended in the United States and are waiting for a hearing to determine whether they will be allowed to remain in the United States. 
Once DHS apprehends an individual and determines that he or she is an unaccompanied alien child, the juvenile coordinator within DHS contacts the ORR’s Intake Operations Team.
 The intake team obtains all the necessary information about the child and then contacts a DUCS-funded facility that is typically nearby the area that the child was apprehended. DUCS has several placement options for an unaccompanied alien minor ranging from lowest to highest restriction levels such as a shelter, staff secure of secure facility. DUCS also funds foster care programs for unaccompanied alien minors. In placing an unaccompanied alien child, DUCS must do so in accordance with the Flores Agreement, which requires that a child be placed in the least restrictive facility setting as possible unless information gathered about the child indicates otherwise.
 Most commonly unaccompanied alien children are placed in shelters. For instance, the ORR reported that, in 2005, 7,787 unaccompanied minors, 10.5 percent of who were under the age of 12, were housed in shelters established by the ORR pursuant to the Homeland Security Act.

The facilities that the child is placed in are responsible for determining the child’s care needs. The care unaccompanied alien minors receive include physical care, suitable living accommodations, food, clothing, personal hygiene, medical and dental care, educational services, mental health services, in addition to recreation and leisure activities, acculturation and adoption services.
 While in federal custody and awaiting a hearing these unaccompanied alien minors are not eligible for state provided services in the states where they are housed. 

1. Eligibility for the UAM Program
Children who are eligible for the UAM Program are unaccompanied children who have been apprehended by immigration enforcement officials. The unaccompanied minor must be under 18 years of age. Unaccompanied alien children remain part of the unaccompanied alien minors program until they have been deported or they have been granted lawful permanent residence. 

III. Legal Status Determination

A. Refugee Status and the Unaccompanied Refugee Minor 

An unaccompanied refugee minor is a refugee child in the United States under the age of 18, who is without a parent or close relative that is willing to care for them.
 If it is determined that the child is unaccompanied because the child has no parent, guardian, or person to care for them, then the child will have to meet the same requirements as an adult since the child has no parent in order to gain derivative refugee status from and U.S. law fails to distinguish unaccompanied minors from adults. 

1. Federal Eligibility Requirements

To qualify as a refugee the unaccompanied child must be able to prove that he or she meets the Immigration and Nationality Act's definition of refugee. Under the Act, a refugee is defined as someone 

who is outside of such person’s nationality or, in the case of a person having no nationality, is outside any country in which such person last habitually resided, ad who is unable or unwilling to return to, and is unable or unwilling to avail himself or herself of the protection of, that country because of persecution or a well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion.

The unaccompanied child seeking admission as a refugee in the United States must meet the following criteria: (1) the applicant must meet the definition of a refugee contained in the Immigration and Nationality Act; (2) the applicant must be among those refugee groups determined by the President to be of special humanitarian concern to the United States; (3) the applicant must be admissible under United States law; and (4) the applicant must not be firmly resettled in any foreign country. It is important to note that even though a person may meet the criteria for refugee admission, their eligibility only establishes access to the program; it does not guarantee resettlement. 

 The unaccompanied child residing in a his or her country of first asylum, or in some case their own country, who believes that he or she may be eligible for the United States refugee program, must first register with the nearest United Nations High Commissioner for Refugees (UNCHS) office or a U.S. Embassy. 

The representative from the UNCHR pre-screens the case based on U.S. national interests, the refugee’s situation in temporary asylum, the conditions from which he or she has fled, and other humanitarian considerations. The UNCHR then must consider which durable solution would best meet the needs of the refugee. The three durable solutions considered for refugees are (1) voluntary repatriation of the refugee in his or her home country if conditions are safe enough; (2) to integrate the refugee in his or her country of asylum; or (3) have the refugee resettle in a third country, such as the United States. If the UNHCR or U.S. Embassy finds that the first two solutions are not feasible, then the refugee will be permitted to resettle in a third country. If it is determined that the applicant meets the specified criteria, falls within the priorities established for the relevant nationality or region, and that resettlement would be the best solution, then the person is  by UNHCR to the joint voluntary agency(ies) serving that geographical area. 

The Department of State has entered into cooperative agreements with either voluntary agencies or the International Organization for Migration (IOM) to assist in the processing of refugees for admission to the United States. Once the referral has been received, a case file is prepared for the U.S. Immigration Naturalization Service (INS) officer who then conducts the actual interview. 

The applicant will be required to fill out a packet of forms as designated under 8 C.F.R. § 207.2(a).
 Secondly, each applicant the age of 14 years or older will have a hearing in front of an immigration officer for an inquiry under oath to determine his or her eligibility for admission as a refugee under U.S. law.
  The interview conducted by the immigration officer is non-adversarial and is designed to elicit information about the applicant’s claim for refugee status. Questions such as why the applicant fled from their country of origin, the person’s political or religious beliefs, or activities, and the problems or fears that the applicant may have if he or she returns to his or her country of origin. 

Once it is determined that the applicant is eligible for resettlement in the United States, the State Department along with other organizations complete the application process. The last steps of the process require that the applicant submit to a medical examination, a security check, and receive a sponsorship assurance.
  As mentioned before unaccompanied refugee minors are required to go through this process as if they were an adult. 

B. Asylum
 

Asylum and refugee applications are both adjudicated under the same legal standard––a well-founded fear of persecution based on at least one of five internationally recognized grounds:  race, religion, nationality, membership in a particular social group, or political opinion.

1. Federal eligibility requirements: 

For a child to be eligible for asylum the child must meet the same 

· Child must have a well-founded fear of persecution; the fear has both an objective and subjective component.

· Persecution must be “on account of” race, religion, political opinion, nationality, or membership in a particular social group.

· Persecution must be by the government or by a group that the government cannot control.

· Asylum applications must be filed within one year of arrival in the U.S., with some exceptions.

· Child must not have persecuted others and must not pose a danger to U.S. security, among other restrictions.

For a child who is not in removal proceedings the child must submit the asylum application (Form I-589) to CIS. An interview will then be scheduled at the Asylum Office. If the child is not granted asylum, the child will be placed in removal proceedings and may pursue the asylum claim before the immigration court.  For a child who is in removal proceedings a child must submit the asylum application directly to the immigration court.

C. Special Immigrant Juvenile Status


In 1990, Congress enacted the special immigrant juvenile provision of the Immigration and Nationality Act
 to assist undocumented immigrant children who have suffered parental abuse, abandonment, or neglect.  SIJ applies to immigrant children who have usually chosen to make a potentially dangerous trip from their country of origin to the United States, either alone, or with a relative or smuggler.  Some of these children were brought to the U.S. by their parents who later abused, abandoned, and/or neglected them here.  It is not unusual for minors to travel to the U.S. in an effort to escape unbearable living conditions, including persistent abuse or neglect by caregivers, the complete lack of any caregiver or a person responsible for the child’s welfare, threats from local gangs, and political persecution.


Upon entry into the United States, most unaccompanied minors are apprehended by the Department of Homeland Security’s (“DHS”) Customs and Border Protection and placed in shelters, group homes, or secure detention facilities. 

1. Federal eligibility requirements:

SIJ Status is a way for certain immigrant juveniles to become permanent residents of the United States.
 Specifically, SIJ Status is a legal benefit for alien children who are dependents of a juvenile court. To be considered for SIJ Status an applicant must satisfy three requirements: 

a. Consent. First, DHS must specifically consent to the juvenile court’s jurisdiction to conduct dependency proceedings if the juvenile alien is in DHS custody. No juvenile court has jurisdiction to determine the custody status or placement of a juvenile immigrant in the actual or constructive custody of DHS unless DHS specifically consents to such jurisdiction.

b. State Court Findings. Second, in order for a juvenile immigrant to obtain SIJ status, a state juvenile court must make findings that support the child’s ability to seek such status. This means that the court must: 

· Declare the child to be court-dependent
 (based on findings of abuse, abandonment, or neglect) or legally commit the child to a state agency or department. 

· Find that the child is “deemed eligible for long-term foster care” due to abuse, neglect or abandonment.

· Find that it is not in the child’s best interests to return to his or her country of origin.

D. U Non-Immigrant Visa 


U Non-Immigrant Visa is an avenue for undocumented children who have been victims of serious crimes and who cooperate with law enforcement to obtain temporary lawful status and the opportunity to become a legal permanent resident.

1. Federal eligibility requirements:

To qualify for the U Non-Immigrant Visa an unaccompanied child must show that the: 

· Child has suffered substantial physical or mental abuse as a victim of certain criminal activity.

· Child possesses information about the criminal activity. If the child is under 16, this requirement may be met by a parent, guardian, or next friend.

· Child provides official certification that the child is being, has been, or will be helpful in the investigation or prosecution of the crime.  If the child is under 16, this requirement may be met by a parent, guardian, or next friend.

· The criminal activity violated the laws of the United States or occurred in the United States (including in Indian country and military installations) or the territories and possessions of the United States.

· Crimes that are covered: Rape, torture, trafficking, incest, domestic violence, sexual assault, abusive sexual contact, prostitution, sexual exploitation, female genital mutilation, being held hostage, peonage, involuntary servitude, slave trade, kidnapping, abduction, unlawful criminal restraint, false imprisonment, blackmail, extortion, manslaughter, murder, felonious assault, witness tampering, obstruction of justice, perjury, or attempt, conspiracy, or solicitation to commit any of the above-mentioned crimes, or any similar activity in violation of federal, state or local criminal law.

· Children who are under the age of 21 years old who are not crime victims nonetheless can be included on a parent’s or a sibling’s U visa applications if they are unmarried and under 18.

The child must submit a request to the CIS Vermont Service Center along with the law enforcement certification and evidence showing that they meet each of the requirements.
 The benefits of the U Visa is that it provides interim relief in that the child can have U status in the United States for four year or longer if the law enforcement verifies the child is needed here.  Once the child has the U visa status for three years, the child has the possibility of adjustment of status to become a legal permanent resident.
 

E. T-Non Immigrant Visa 
T Non-Immigrant Visa is an avenue for undocumented children who have been victims of severe forms of trafficking in person to obtain temporary lawful status and the opportunity to become a legal permanent resident.

1. Federal eligibility requirements:

A child seeking a T Non-Immigrant Visa must show that: 

· Child must be or have been a victim of a “severe form of trafficking in persons” which is defined as (1) sex trafficking by fraud or coercion or of someone under 18 or (2) involvement in recruitment, harboring, transportation, provision or obtaining, through fraud or coercion, of a person to be subjected to involuntary servitude, slavery, peonage or debt bondage.

· Child is either (1) under 15 or (2) has complied with any reasonable request from a federal law enforcement agency for help in investigating or prosecuting traffickers.

· Child is in the United States and would suffer a very high level of hardship upon removal from the United States.

· Children under 21 can be included on a parent’s or sibling’s T visa applications if they are unmarried and under 18.
 

The child must submit an I-914 to the CIS Vermont Service Center along with evidence showing they meet each of the requirements, including a personal statement and, if available, a law enforcement certification. The child must wait for a notice regarding the application’s bona fides. The child must then wait for an approval of the T Visa.  The T Visa is good for three years and they can, after that time, apply for adjustment of status to become a legal permanent resident.
 Once the child has a notice regarding the application’s bona fides, the child can access government certification for public benefits. Once the child’s T visa is approved, the child is eligible for a work permit. 

IV. Conclusion 
Unaccompanied minors in the United States face many challenges. In order to determine whether an unaccompanied minor may remain in the United States legally they must qualify for either refugee status or one of the three visas available. It is important to note that an unaccompanied minors status also determines the benefits that they may receive from both the federal foster care system and a state’s foster care system. 
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