To: Kele Williams and Bernard Perlmutter 

From: Gina Colas 
Re: Immigrant Children Independent Living Benefits

QUESTION PRESENTED 
Whether an unaccompanied minor in federal custody is eligible for a State’s independent living benefits. 

SHORT ANSWER

The legal status of the unaccompanied minor determines whether the unaccompanied minor will be eligible to receive the state's child welfare services and benefits. Unaccompanied children in federal custody are under the care of the Office of Refugee Resettlement (ORR). The ORR provides these unaccompanied children with most of their child welfare services and benefits. Unaccompanied minors in federal custody are kept in various states; however, they are generally not eligible for the host state’s child welfare services and benefits. What determines whether a minor will be eligible for a state’s child welfare services and benefits is the child’s immigration status. The immigration status of the child will not only determine whether the child is eligible for a state’s child welfare services and benefits but also when the child will be able to access those services and benefits.

Unaccompanied refugee minors who are granted refugee status abroad come into federal custody upon arrival into the United States and are automatically eligible for a state’s child welfare services and benefits. Therefore, an unaccompanied refugee minor who is resettled by the ORR in a state will be eligible for independent living services and benefits. 

Unaccompanied alien minors in federal custody are not directly eligible for a state’s child welfare services and benefits. The unaccompanied alien minor must apply for some type of visa or seek asylum. An unaccompanied alien minor that applies for a special immigrant juvenile status (SIJ) visa becomes eligible for the state’s child welfare services and benefits even while the child waiting for the court decision determining whether the child will be granted SIJ status. The child continues to be eligible for the state’s child welfare services and benefits until SIJ status if granted to the unaccompanied alien minor, if SIJ status is denied then the child will no longer qualify for the state’s child welfare services and benefits and may face deportation. Other unaccompanied alien minors may have to apply for asylum or other types of visas, and be reclassified as refugees to become eligible for a state’s child welfare services and benefits. While another group of minors may have to start a new dependency proceeding once they are given permission to stay in the United States lawfully in order to become eligible for a state’s child welfare services and benefits. 

It is important to note that pursuant to the Florida Administrative Code, the immigration status of a child who has been reported to be abused, neglected, or abandoned shall have no bearing on either the care of service that is rendered to the child by the Department of Children and Families.
 Although unaccompanied alien minors are eligible for foster care benefits and services, other issues may preclude a child from being eligible for the Road to Independence Scholarship. For instance, one requirement that a child applying for the Road to Independence Scholarship must meet is that they must have spent at least six months in foster care prior to his or her 18th birthday. 

DISCUSSION
I. Introduction

Each year a number of unaccompanied minors, children who are without a parent, guardian, or other adult who is legally responsible for them, enter the United States. Unaccompanied minors come to the United States for a variety of reasons. These children may come to the United States in order to flee from war; persecution; natural disasters; civil, economic, or political upheavals.
 Some children are the victims of trafficking either sold by their parents or promised a better life and job in another country. Still another group of children come to the United States because they have been abandoned, are homeless, or are the victims of domestic violence. While some of these children may be eligible for refugee status abroad or asylum if they are in the United States, other children may be allowed to remain in the United States because they have been victims of child specific persecution, domestic violence, trafficking, or because they are abandoned, while still others may have to be deported back their homeland.

The legal status of an unaccompanied minor will not only determine whether the unaccompanied minor will be eligible to remain in the United States, but will also determine the services and benefits that the unaccompanied minor may receive under both the Federal and State foster care system. 
II. How Unaccompanied Minors Come Into Federal Custody 
Unaccompanied minors who qualified for refugee status abroad are referred to as unaccompanied refugee minors. Other children who may also be referred to as unaccompanied refugee minors, are children who have been reclassified as so either because they were granted asylum in the United States or because they were the victims of human trafficking. Unaccompanied refugee minors who were admitted into the United States because of their refugee status are placed in federal custody as soon as they arrive in the United States and resettled in the state of resettlement. 
On the other hand, unaccompanied minors who are in the United States without proper documentation are referred to as unaccompanied alien minors. These minors come into federal custody after being apprehended by immigration enforcement officials and await removal or deportation proceedings. 
III. Federal Custody and the Federal Foster Care System 
While in federal custody, the Office of Refugee Resettlement (ORR) under the Department of Human and Health Services’ Administration for Children and Families is responsible for these unaccompanied minors. The ORR was delegated the responsibility for unaccompanied minors under two provisions of U.S. law. Under the Refugee Act of 1980, the ORR was given the responsibility for the care, custody, and placement of unaccompanied refugee minors. The other provision of U.S. law giving the ORR its responsibilities is the Homeland Security Act of 2002, which made the ORR responsible for the care and maintenance of unaccompanied alien minors. 

A. The Refugee Act of 1980 and the Unaccompanied Refugee Minors Program 

1.The Refugee Act of 1980
 The Refugee Act of 1980 was a reform to the United State’s immigration laws relating to the acceptance and treatment of refugees. The Act has come to shape all aspects of the acceptance and treatment of unaccompanied refugee children through a series of special provisions that address acceptance, care, maintenance, and custody of unaccompanied refugee minors.

The Act’s special provisions were intended to resolve the recurring problems that arose with the admittance of unaccompanied refugee minors. First, the Act created procedures for the admittance of refugees overseas. Second, the Act authorized federal funding for programs and services that were provided to refugees including foster and health care for unaccompanied refugee minors. The Act also established who would have legal custody of an unaccompanied refugee minor once the unaccompanied minor arrived to the United States and reached his or her state of resettlement. Lastly, the Act created the ORR and assigned it the responsibility for the care and maintenance as well as requiring the ORR to maintain data on unaccompanied refugee minors. 

2. The Unaccompanied Refugee Minors Program
 In order to fulfill its responsibilities to unaccompanied refugee minors the ORR established the Unaccompanied Refugee Minors Program (URM Program). The URM Program provides refugee foster care to unaccompanied refugee minors.  The URM Program’s main purpose it to assist minors, who are classified as refugee prior to, upon, or after arrival in the U.S., in their development of skills that are necessary to achieve self-sufficiency. 

The State Department identifies refugee children who are eligible to resettle in the United States, but who do not have a parent or guardian. Upon arriving into the United States, the unaccompanied refugee minor is directly placed into the URM Program. In some circumstances, children with qualifying immigration status can be re-classified as unaccompanied refugee minors. Once the qualifying minor has been re-classified, he or she can be enrolled in the URM Program. 

In practice, most of the children that enter the refugee foster care program are sponsored through either the United States Catholic Conference (USCC) or the Lutheran Immigration and Refugee Service (LIRS) and are placed in programs operated by local affiliates of these agencies; in a few states the children are placed through the public child welfare system.
 

3. Eligibility for the URM Program
Children who are eligible for the URM Program are under the age of 18 and are: 

· Refugees (URM status is granted overseas)
· Entrants (Reclassified to URM status after arrival)

· Asylees (Reclassified to URM status when they are granted asylum) 

· Victims of Trafficking
 

The eligibility of unaccompanied refugee minors begins on either the day of arrival in the United States or the day that unaccompanied refugee minor status is granted to the child by the Office of Refugee Resettlement. The unaccompanied refugee minor remains eligible for the benefits and services of the program until he or she is (1) reunited with a parent, (2) united with a non-parental adult willing and able to care for the child, (3) attains the age of 18 age or such higher age as the state’s title IV-B plan prescribes for the availability of child welfare services to any other child in the state.

 
B. The Homeland Security Act of 2002 and the Unaccompanied Alien Minors Program

1.The Homeland Security Act of 2002
 Many people saw an inherent conflict with the fact that the INS was responsible for the care of unaccompanied alien minors while simultaneously being the one that was trying to deport them. After many harsh criticisms, Congress passed the Homeland Security Act of 2002.  

The Homeland Security Act of 2002 (U.S.C.§ 279(a)), transferred responsibility for the custody and care of unaccompanied alien children from the INS to the Director of ORR which in turn has delegated this task to the Division of Unaccompanied Children’s Services (DUCS). The Homeland Security Act of 2002 also abolished the INS and created the Department of Homeland Security (DHS) to be responsible for immigration benefits and enforcement, which includes apprehension, processing, and immigration actions.
  

2. The Unaccompanied Alien Minors Program
 The Unaccompanied Alien Minor Program (UAM Program) is operated by DUCS. This program is responsible for children who are apprehended in the United States and are waiting for a hearing to determine whether they will be allowed to remain in the United States. 
Once DHS apprehends an individual and determines that he or she is an unaccompanied alien child, the juvenile coordinator within DHS contacts the ORR’s Intake Operations Team.
 The intake team obtains all the necessary information about the child and then contacts a DUCS-funded facility that is typically nearby the area that the child was apprehended. DUCS has several placement options for an unaccompanied alien minor ranging from lowest to highest restriction levels such as a shelter, staff secure of secure facility. DUCS also funds foster care programs for unaccompanied alien minors. In placing an unaccompanied alien child, DUCS must do so in accordance with the Flores Agreement, which requires that a child be placed in the least restrictive facility setting as possible unless information gathered about the child indicates otherwise.
 Most commonly unaccompanied alien children are placed in shelters. For instance, the ORR reported that, in 2005, 7,787 unaccompanied minors, 10.5 percent of who were under the age of 12, were housed in shelters established by the ORR pursuant to the Homeland Security Act.

The facility that the child is placed in is responsible for determining the child’s care needs. The care unaccompanied alien minors receive include physical care, suitable living accommodations, food, clothing, personal hygiene, medical and dental care, educational services, mental health services, in addition to recreation and leisure activities, acculturation and adoption services.
 While in federal custody and awaiting a hearing these unaccompanied alien minors are not eligible for state provided services in the states where they are housed. 

3. Eligibility for the UAM Program
Children who are eligible for the UAM Program are unaccompanied children who have been apprehended by immigration enforcement officials. The unaccompanied minor must be under 18 years of age. Unaccompanied alien children remain part of the unaccompanied alien minors program until they have been deported or they have been granted lawful permanent residence. 

IV. Florida’s Independent Living Benefits and Unaccompanied Minors 
Unaccompanied minors face many issues once they arrive into the United States. They not only face the issues of obtaining legal status in order to remain in the United States, but they also face the issues of their custody and care. An important question to be determined is whether an unaccompanied minor in federal custody or in federal foster care would be eligible for the same services and benefits as children that are in the state foster care system, more specifically would they be eligible for independent living services and benefits. 

A. Florida’s Independent Living Services and Benefits 
The Department of Children and Families Services as well as community-based providers that operate pursuant to Fla. Stat. § 409.1671 are required to administer a system of independent living transition services to enable older children in foster care and young adults who exit the foster care system at the age of 18 to make the transition to self-sufficiency as adults.
 The department is required to provide children who have reached 13 years of age but who are not yet 18 years of age with pre-independent living services, life skills services, and subsidized independent living services if the child meets the eligibility requirements.
 Youth who have aged out of the foster care system must be provided with aftercare support services, road-to-independence programs, and transitional support services if the youth meets the eligibility requirements for each of these services.
 

B. Florida’s Independent Living Services and Benefits to Immigrant Children

 Immigrant children who are in the foster care system for at least six months
 who turn 18 years of age and thereupon discharged from the custody of DCF are also eligible for benefits and services associated with the Road to Independence (“RTI”) Act, including independent living training, funds and other benefits such as RTI, Aftercare and Transitional services, as long as the youth meets the eligibility criteria for participation in those programs.

Pursuant to the Florida Administrative Code immigrant children are entitled to the same foster care services as non-immigrant children. In fact, all proceedings undertaken pursuant to Chapters 39, 409 and 415 of the Florida Statutes apply to all children in Florida without regard to alienage or immigration status except where alienage or immigration status is explicitly referred to as a statutory condition of coverage or eligibility.
  

Undocumented immigrant children in or formerly in foster care are eligible for a variety of independent living services and benefits such as: 

· Aftercare Support Services 

· Road to Independence Program and 

· Transitional Support Services. 

The above-mentioned independent living services and benefits are outlined in Chapter 409. None of these three services mention the immigration status of the youth applicant. Florida Statute §409.1451(5) is the statute that specifically outlines the services that DCF and its community-based care providers must provide to youth are in foster care or were formerly in foster care.

1. Independent Living Services and Benefits 

a. Aftercare Support Services


Aftercare Support Services are available to assist young adults who were formerly in foster care in their efforts to continue to develop the skills and abilities necessary for independent living.
 This section does not refer to the citizenship status of the youth applicant. 
b. Road to Independence Program 


The Road to Independence Program is intended to help eligible students who are former foster children in this state to receive educational and vocational training needed to achieve independence.
 Subsection (b)(2) sets forth the specific eligibility requirements for receipt of the Road to Independence Scholarship. The young adult must have reached 18, request the award between the ages of 18 and 21, and may receive RTI until the age of 23.
 The young adult must also have been a dependent child, under Chapter 39 and living in licensed foster care or subsidized independent living at the time of his or her 18th birthday.
 Another requirement is that the young adult must have spent at least six months living in foster care before reaching his or her 18th birthday;
 and must meet certain educational criteria which are contained in section 409.1452(5)(b)(2)(d). The immigration status of the young adult is also not mentioned in this section. 
c. Transitional Support Services


In addition to the services provided through Aftercare Support Services or the Road to Independence Program, a young adult formerly in foster care may receive other appropriate short-term funding and services in the form of Transitional Support Services.
 
 The young adult is eligible to apply for Transitional Support Services if the young adult is between the ages of 18 and 23, was a dependent child pursuant to Chapter 39, was living in licensed foster care or in subsidized independent living at the time of his or her 18th birthday, and had spent at least six months living in foster care before that date.
 Once more, this section does not mention anything about the youth applicant’s immigration status. 
V. Unaccompanied Minor’s Status that Qualify Minor for Independent Living Services 

1. Unaccompanied Refugee Minors
Unaccompanied refugee minors who are granted refugee status abroad are in federal custody (ORR’s custody) once they arrive into the United States. The ORR maintains custody of the unaccompanied refugee minor until the minor arrives to his or her state of resettlement and is enrolled in the URM Program. Once the minor is enrolled in the URM Program, an affiliate agency of the LIRS or USCC petitions the state court to establish custody of the unaccompanied refugee minor. The URM Program in Florida is directed by Catholic Charities an affiliate agency of the USCC. 

In the URM Program, the unaccompanied refugee minor is entitled to the same state child welfare services and benefits.
 Therefore, an unaccompanied refugee minor would be eligible for independent living services and benefits.

2. Asylum
Unaccompanied alien minors who are in federal custody and are awaiting a hearing to determine whether they will be granted asylum are not eligible for the state’s child welfare services. These unaccompanied minors obtain their foster care services through the UAM Program only. However, once the unaccompanied alien minor has been granted asylum the child can be reclassified as an unaccompanied refugee minor. With the newly granted status of unaccompanied refugee minor, the child will be enrolled in the URM Program, which then makes them eligible for state child welfare services such as independent living services and benefits. 

3. Special Immigrant Juvenile Status
Unaccompanied alien children who are seeking to remain in the United States by applying for a special immigrant juvenile status visa are automatically eligible for state child welfare services. 

SIJ status is particularly remarkable because it intertwines state jurisdiction (a dependency proceeding must be commenced in juvenile court) with federal jurisdiction (immigration law). In order for an unaccompanied alien minor to qualify for the special immigrant juvenile visa the minor must be declared dependent pursuant to Chapter 39. SIJ status brings the child into the custody of both the Federal government and the state government. 

Therefore once a child who is apprehended by immigration enforcement officials has been allowed to start a dependency proceeding they will be eligible for the state child welfare services and benefits i.e. independent living services and benefits.
4. Other Immigrant Status
An unaccompanied minor who seeks to remain in the United States by applying for a U Non Immigrant visa is not eligible for state child welfare benefits and services while in federal custody and awaiting a hearing as to his or her status. However, after the child has been granted a U non immigrant visa perhaps a Chapter 39 proceeding could be filed in state court to declare the child dependent allowing the immigrant child to be placed in the state’s foster care system.
 Similarly, an unaccompanied minor who applies for a T Visa is not eligible for state child welfare benefits or services while in federal custody. Once the child has been granted the T Visa, the status of the child may be reclassified as an unaccompanied refugee minor allowing the child to be enrolled in the URM Program, thus, making the child eligible for independent living benefits and services.
VI. Other Potential Issue Affecting Independent Living Services and Benefits Eligibility 


An issue that may arise when dealing with an unaccompanied alien minor’s eligibility for independent living services and benefits is that the minor does not meet the “must have spent at least six months living in foster care before reaching his or her 18th birthday” requirement. 

Pursuant to section 409.1451(2)(b) a youth must have spent at least six months in foster care or in subsidized independent living in order to be eligible for independent living services and benefits.
 An unaccompanied refugee minor granted refugee status may not run into this issue since they are automatically placed in the Unaccompanied Refugee Minor Program. However, an unaccompanied alien child who is apprehended may remain in federal custody until his or her legal status to remain in the United States is determined. 

VII. Conclusion 

In conclusion, a child’s legal status does more than just allow the child to remain in the United States it also determines whether or not the unaccompanied child will be eligible for the state’s child welfare services and benefits. 
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