Issues Affecting Foster Youth And Former Foster Youth

Part II

June 26, 2007

1. Follow up from last discussion re qualifications for RTI

Rule 65C-31.004(1)(a)3.  Rather than follow the statutory language, the Rule says the youth must “be or have been in the legal and/or physical custody of the Dept. of C & FS at the time of his or her 18th birthday.”

 

The issue becomes how to interpret being in the “legal” but not physical custody of DCF.  I don’t think there’s any real statutory authority for this in either direction.  However, a child who comes from an intact family remains legally in the parents’ custody, even if the child goes to a DJJ commitment facility.  The punishment overlay takes away some (most) of the parent’s authority for the day to day raising of that child.  However, the parent remains responsible for the child (and in fact is to be charged the cost of DJJ’s providing that care), and the parent must still provide consent for anything extraordinary, such as non-emergency surgery, etc.

 

DCF had indicated it was its intent, at the time it wrote this rule provision, that this would include kids in DJJ facilities.
Any youth who otherwise meets the requirements for RTI but was in a DJJ commitment facility on the date of the 18th birthday should (a) complete and submit an application for RTI; and (b) appeal the denial of the RTI, with legal counsel.

2.
Post-18 Independent Living Services

Categories of assistance:

· Tuition and Fee Exemption

·  Remaining in the Foster Home 
·  Road to Independence Program (“RTI”)

·  Transitional Support Services 

·   Aftercare Support Services 

3.
Tuition and Fee Exemptions:  § 1009.25, F.S.
· All former foster youth (i.e., those who were in foster care on their 18th birthday) are eligible to attend a Florida public secondary institution without payment of tuition or fees.

· Also valid for youth still in foster care.

· No limit on length of time this is valid for foster or former foster youth.

· Youth may attend school full or part-time.

· Also available to former foster youth who were adopted from DCF after May 5, 1997; 

· and for youth who were in foster care for at least 6 months, and were placed in a guardianship by the court after age 16.

· Also applies to any student in relative custody per § 39.5085 at age 18

· For the adopted student, and the student in relative custody, the exemption remains valid for only 4 years after the date of graduation from high school.  (This should include the date of earning a GED.)
4. Remaining in the Foster Home
· Any youth eligible for RTI, After Care or Transitional Support Services may choose to remain in his or her family foster home or group home.
· Such youth may choose to move to a different licensed family foster home or group home, with the help of the department.
· The youth does not count as a foster child for licensing purposes in the home.
· The department should help the youth negotiate room or room and board payments, particularly if the youth wishes to remain in a licensed group home with rates higher than the board rate. 
5.
Transitional Support Services: 65C-31.005, F.A.C.
· What:  These services may include financial, housing, counseling, employment, education, mental health, disability, and other services.  

· Limitation on Benefits Period:  The maximum period of services for any application is three months.  At the end of the three-month period, if the services remain vital for achieving self-sufficiency, the youth may reapply for the services.  If at any time the services are determined to be no longer critical to the youth’s own efforts to achieve self-sufficiency and develop a personal support system, they shall be terminated or a reapplication shall be denied. 

· Re achieving the plan’s goals:  agency may decline to renew an application only if the youth has not completed the tasks and has not made progress towards the completion of the tasks.

· This has been determined to be the statutory interpretation of §409.1451(5)(c) in an unreported Office of Appeal Hearings decision (Case no. 06F-1751.)

· Amount of financial benefit:

· There is no cap on the amount a youth can receive in the fiscal year.  The former cap of $5000 no longer exists – even if ETV funds are used for the first $5000 of transitional support services.

· Therefore, the former monthly benefit of $416 is no longer logical.

· Amount is to be calculated based on the need for help demonstrated by the youth.

6. Aftercare Support Services:  65C-31.001(a) & 65C-31.003, F.A.C.
· What:  Services intended to assist young adults in developing the skills and abilities necessary for independent living, including financial assistance, mentoring & tutoring, mental health services & substance abuse counseling, life skills classes, parenting classes, job skills training, & counselor consultations.  These services are not limited to preventing homelessness!

· Financial assistance:  there is no cap on the amount of temporary financial assistance that can be provided.  The former cap of $1000 each fiscal year has been eliminated.
· Financial assistance to prevent homelessness:  any application for the purpose of preventing homelessness is to be acted upon expeditiously as a request for emergency help. 
7.
RTI  - Specific Provisions 
· Must be a Florida resident.  (But can attend school outside the state).

· Be no older than 20 for the initial award;

· (can renew up to the 23rd birthday); and

· Meet one of the statutory educational requirements.
·     Monthly amount of grant is based upon need, determined by a need assessment specific to whether the student is in high school or post-secondary, with one assessment for the school year and one for the summer months, as “summer” is categorized by the school.
A.
Needs Assessment:  High School


· Calculation of need now specifically includes all expenses incurred in pursuing the education. These costs may include, but are not limited to, costs associated with a special field of study (e.g., graphing calculators, lab fees), special equipment or assistance needed for disabled students, child care costs for students with dependent children, and medical or dental expenses not covered by medical insurance.
·   Need is still automatically calculated at the maximum $ 892 monthly.
B. Needs Assessment:  Post-Secondary
· Completed at least twice yearly

· Once for academic year

· Once for summer

· Cost of Attendance:

· This is the total cost of attending the educational institution, and now specifically includes all expenses permitted by the Higher Education Act, including child care expenses, true cost of books and necessary supplies, transportation, etc.

C. Cost of Attendance
· The “COA”, or student budget is calculated by the school, based in part upon the FAFSA.  Each student should ensure the COA includes the student’s allowable specific needs.  If the school uses only the average COA, the student may ask the school to recalculate the COA, including the special needs allowable under the law.
· If the school won’t do this, please refer the student to an attorney:  Legal Aid or Legal Services offices may help, or any pro bono lawyers that work with youth.

D. Summer Expenses:  student is expected to work (includes active search for work) or attend school.
· Attending summer school:  Summer needs assessment/award will include all summer educational expenses and living expenses.
· Working:  Summer needs assessment/award will only include living expenses, considering student’s income.
· If not working or attending school, student will still receive living expenses only if student diligently seeks employment, documenting the job search monthly.  Student must notify of any job within 7 days.

8.
Miscellaneous Provisions

· Applications for Services:  the rule requires access to the applications for IL program services for all former foster youth.

· Applications must be processed, i.e., a worker should not judge an application in advance, to discourage a young adult from submitting a written application.

· Rules 65C-31.005(9) & 65C-31.009(1), F.A.C.

· Why:  due process and appeals rights
9. Due Process/Fair Hearing:  Rule 65C-31.009, F.A.C.
·   CBC is required to provide written notice of all actions on any IL application.  E.g., if a request is only partially funded, the youth receives notice and then has the opportunity to appeal this partial denial.

· The appeal is a DCF “fair hearing”, to an employee of the Department’s Auditor General’s office – a “Hearing officer.”

· Youth’s request for appeal may be written or oral – obviously, a written request is preferred.  (If the appeal is a legal argument, rather than factual, it is best to seek the help of an attorney even in drafting the initial request for appeal, so the basis can be properly framed.  No youth should be sent off to do an appeal on a purely legal basis, as the youth most likely will lose.)

· Request for appeal must be made within 30 days of the date of the notification.

· If the CBCs action is terminating existing benefits, by filing a request for appeal within 10 calendar days, the youth can continue to receive the full benefits pending the result of the hearing.

· Before going to a hearing officer, the matter must first be scheduled for an informal local review, within 10 days after the agency receives the request for the appeal.  The youth or the youth’s attorney must receive, without charge, a complete copy of the portion of the file on which the agency’s decision was based, within three days of making the request for appeal.
· If the informal review does not resolve the matter, it will then be assigned to a hearing officer, who will set the hearing.  
· DCF has adopted special procedural rules regarding its fair hearings:  Chapter 65-2, F.A.C.  However, the rules governing a regular Chapter 120 APA hearing control for all issues not addressed by the Department’s own procedural rules:  Chapter 28-106, F.A.C.
· A denial by a hearing officer is considered “final agency action” and can then be appealed to the appropriate DCA. 
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