LEGAL ETHICS IN DEPENDENCY PRACTICE

SCENARIO

Sally Henson – Child



Mike Lowery – Father of Martin 
Martin Lowery – Child


Luke Waters – Attorney for Mike
Rita Smith – Mother



Lori Hill – Guardian Ad Litem
Tony Hill – Attorney for Mother

Audrey Johnson – GAL Attorney



Ronald Henson – Father of Sally

Henry Lee – Attorney Ad Litem

Wanda Rodriguez – Attorney for Ronald
Judge Swanson – Dependency Judge 


Sandy Deweese – DCF Attorney

Bill Owens – CBC Caseworker
Gina Davis – CBC Caseworker
 
On September 1, 2009, DCF sheltered Sally Henson, age 7, and her brother, Martin Lowery, age 13, due to the failure of Rita Smith and Ronald Henson to protect Sally from physical abuse from Martin.  The investigator found that Martin hit Sally in the head with a baseball bat, causing Sally to suffer from a concussion.  Both Rita and Ronald saw Martin pick up the baseball bat and threaten to hit Sally with it.  Neither parent intervened to prevent Martin from hitting Sally with the bat.  In fact, both Rita and Ronald were intoxicated and laughed when Martin hit Sally with the bat.  

In addition, the DCF investigation revealed that Ronald engaged in domestic violence against Rita.  Rita advised the investigator that on August 30, 2009, Ronald came home drunk and tried to strangle her in the presence of Sally and Martin.  Rita indicated that this was her first incident of domestic violence with Ronald.  The investigator did not find any evidence that the children were harmed physically or emotionally due to the domestic violence incident.

Rita further told the investigator that Mike Lowery beat her in the presence of the children when they lived together four years earlier.  She said that Mike had not had contact with Martin in three years and had not paid child support to her for Martin because Mike does not believe that he is the father of Martin.  She stated that she was never married to Mike, and he was not listed as the father on the birth certificate.  She never contacted the Department of Revenue to assist her in obtaining child support from Mike.
Judge Swanson held the shelter hearing on September 2, 2009.  Based on the allegations of the shelter petition, the judge sheltered the children.  All of the parents appeared at the hearing.  The judge appointed attorneys for the parents.  The judge further appointed the Guardian Ad Litem Program and an attorney ad litem to represent both children.  Sandy Deweese, the DCF Attorney, never raised the issue that Mike was only a prospective father and not the legal father.
To protect Sally, the children were placed in two separate shelter homes.  It became quite apparent that Martin had very bad behavior.  He was hyperactive, disrespectful to the shelter parent, and violent toward the shelter parent and the three younger children in the shelter home. However, Martin’s conduct was not bad enough that he required involuntary placement in a mental health facility.  

The caseworker, Gina Davis, had Martin evaluated by a psychiatrist.  The psychiatrist recommended that Martin take Adderall for his diagnosis of ADHD.  Rita and Mike refused to consent to the psychotropic medication.  Sandy sent the GAL Program Martin’s psychiatric evaluation and the medical report pursuant to F.S. 39.407.  Audrey Johnson, the GAL Attorney, called Sandy and stated that the GAL could not consent to the medication for Martin until the GAL completed a consultation with the University of Florida Medline.  The earliest appointment for the Medline consultation was in mid-November.  Sandy prepared and filed a motion for court authorization to provide Adderall to Martin and noticed the motion for the arraignment hearing.  
Lori Hill, the GAL, called Audrey and said that Martin should have his medication as soon as possible because the shelter parent was unable to control Martin’s behavior.  Audrey told Lori that the GAL Program was unable to consent to the medication even though it appeared that the medication was warranted.  Lori was clearly dissatisfied and said, “you are my attorney, you are supposed to do what I tell you to do.”  Audrey tried to explain the GAL Program policy to Lori.  Lori continued to state that the policy was senseless.  Eventually, Audrey hung up the phone on Lori in frustration. 
The court conducted the arraignment hearing on September 23, 2009.  All of the parents denied the allegations of the dependency petition.  No attorney raised the issue of Mike’s paternity status.  Sandy raised her motion for authorization to provide psychotropic medication for Martin.  The attorneys for the parents stated their objection to the motion.  Audrey voiced her objection to the motion by stating the GAL Program policy.  Lori attempted to interrupt Audrey, but Audrey said in a voice loud enough for all court participants to hear, “Will you please shut up already. I have heard enough of you.”  Henry Lee, the Attorney Ad Litem, stated that although Martin was against taking Adderall, it was obvious that after meeting with Martin, that Martin needed the Adderall.  The judge denied the motion and indicated that the motion could be re-heard after the receipt of the Medline consult.
Lori told Audrey that she wanted Rita and Ronald to submit to a psychological evaluation from Ronald French.  She knew that Dr. French would write an unfavorable evaluation regarding Rita and Ronald.  Audrey knew that the judge granted her motions 100 percent of the time.  Audrey also knew that a psychological evaluation of Rita and Ronald would probably not be needed at trial due to the other compelling evidence in the case and that the evaluations could delay the trial for approximately three months. Audrey did not agree with Lori’s request for a psychological evaluation.  However, Audrey did not want to cause another confrontation with Lori and requested the court to order that Rita and Ronald submit to psychological evaluations before the adjudicatory hearing.  The parents’ attorneys objected to the request, stating that the dependency petition did not allege that either parent suffered from a mental health condition.  Audrey did not respond (because she knew that she did not have to).  Both Sandy and Henry supported the request.  The judge granted the request and ordered that Rita and Ronald submit to psychological evaluations by Dr. French.
After the hearing, Audrey asked Lori to ask Mike about whether he engaged in domestic violence with Rita.  Lori then spoke to Mike, who was not in the presence of his attorney.  Audrey stood next to Lori while Lori spoke to Mike.  Lori asked Mike whether he and Rita ever engaged in domestic violence.  Mike said that Rita hit him several times when they were together.  He related that on one occasion, Rita punched him while she was holding Sally.   

The court held a status hearing on September 28, 2009, to determine the status of the psychological evaluations.  Audrey pointed out to the court that Gina never gave the parents a referral to the evaluation.  The court ordered that Gina immediately provide referrals to the parents for the evaluations.  
At another status conference on October 5, 2009, Audrey advised the court that the evaluations had not taken place because Gina still had not received approval from her director for the funds for the evaluations.  Without submitting a written motion, Audrey requested that the court enter an order to show cause to Gina for failure to obtain the psychological evaluations on the parents.  The court granted the order to show cause and set a hearing on the order to show cause for October 12, 2009.  Audrey never prepared a proposed order to show cause. 
Rita and Ronald completed the psychological evaluations on October 12, 2009.  That same day, the court held the order to show cause hearing.  Audrey requested that the court find Gina in contempt for violating the court order.  Sandy objected stating that the original order on the psychological evaluation did not direct Gina to provide referrals to the parents and did not order the CBC to pay for the evaluations.  Sandy further argued that there was no written order to show cause.  Although Audrey knew Sandy’s position was correct, Audrey argued that Gina violated the “spirit” of the order.  The judge found Gina in contempt but decided not to impose a sanction since the parents had completed the psychological evaluations.  

Dr. French did not complete the written report until December 15, 2009.  Surprisingly, Dr. French did not indicate that Rita or Ronald suffered from any mental health disorder and recommended that Rita and Ronald engage in some family counseling.  The court set the adjudicatory hearing for January 13, 2010.
In preparation for trial, Audrey visited Sally and Martin at their foster homes to review the children’s testimony for the adjudicatory hearing.  Audrey did not provide advance notice to any of the other attorneys that she would be speaking to the children.  Audrey told the children that she was “on their side” and that she would always act “in their best interest.”  Audrey also told the children to tell the truth.  Martin told Audrey that he witnessed domestic violence between his mother and Ronald.  However, he said that he would lie to the court if he was asked whether he had ever witnessed any domestic violence.  Martin said that he wanted to go home.  Audrey told Martin that if he lied, the judge would put him in jail.  Sally said that she had witnessed domestic violence and that she was scared to go home.  Audrey told Sandy that she had prepared the children for the adjudicatory hearing and that Sandy did not need to speak to the children.  Henry spoke to both of the children before the adjudicatory hearing and obtained similar statements from the children. 
Audrey did some investigation and found a year-old injunction petition that Rita filed against Ronald, indicating that Ronald had beaten her in the presence of the children.  She forgot to make a copy for all of the other attorneys in the case.

At the adjudicatory hearing on January 13, 2010, Sandy took testimony from Rita.  Rita indicated that there was only one domestic violence incident between herself and Ronald. In cross-examination, Audrey confronted Rita with the petition for injunction.  Tony, Rita’s attorney, objected and stated that he never received a copy of the petition for injunction in his discovery request.  Audrey responded that she never received a discovery request from any party in the case.  The judge overruled the objection.  Rita continued to deny that there was ever more than one domestic violence incident. Rita stated that she had filed the injunction against Ronald because she got mad that he was cheating on her.  Audrey did not offer the petition for injunction into evidence.  Rita also testified that Mike beat her in the presence of the children three years ago.
Sandy also took the testimony of Ronald, Mike, Sally, and Martin.  Ronald admitted to the one incident of domestic violence with Rita.  He advised that he and Rita were no longer living together and had not seen each other in four months.  Mike denied committing any domestic violence and stated that Rita would not let him see Martin.  Sally testified regarding the abuse from Martin.  She said that Rita and Ronald had failed to protect her from Martin and that she had witnessed domestic violence between Rita and Ronald.  Martin denied that he saw any domestic violence in the home.  Audrey asked Martin on cross-examination whether he told her in the past that he would lie about seeing any domestic violence.  Martin denied ever saying that he would lie.  

In response to Martin’s denial, Audrey asked to approach the bench with the other attorneys.  She asked the judge for a recess for a meeting with the judge to discuss the case.  The judge agreed.  In chambers, Audrey told the judge that Martin told her in a prior meeting that he had witnessed domestic violence.  Martin had indicated that he would lie about it in court because he wanted to return to his mother.   The parents’ attorneys all objected to Audrey’s statements.  The judge responded that all he could do was to remind Martin to tell the truth and advise Martin of the consequences for committing perjury.  

The trial then resumed.  The court advised Martin regarding the need to tell the truth and the consequences for committing perjury.  Martin continued to testify that he never witnessed any domestic violence.
Sandy and Audrey both conducted a compelling closing argument.  The attorneys for the parents also made a closing argument.  In his closing, Henry requested that both children be adjudicated dependent.  However, none of the attorneys advised the court that the case law in the Second District Court of Appeal held that there were no grounds for a dependency adjudication if there was only one incident of domestic violence without proof that the children suffered physical or emotional harm or proof that there was a current threat of further exposure to domestic violence.  The judge granted the dependency petition and scheduled a disposition hearing.

At the disposition hearing and judicial review hearing on February 17, 2010, Lori told Audrey outside of the courtroom that all of the parents should complete domestic violence evaluations and anger management courses.  Audrey knew that the anger management course was probably unnecessary.  Audrey decided to let Lori make the recommendation for the anger management course herself.  Audrey stood silent while Lori made her recommendation to the court.  The parents’ attorney objected to the anger management course.  The judge asked Lori the reason for the anger management course.  Lori responded that the parents seem very angry in court.  The judge saw Audrey roll her eyes and then denied Lori’s recommendation.  The court ordered that Gina provide referrals to the parents immediately.  The judge accepted the case plan that required the parents to complete a parenting course and a domestic violence course.  The judge formally placed the children in foster care.
At the next judicial review on August 16, 2010, Sandy advised the court that the parents had not substantially complied with the case plan.  Audrey advised the court that it was her understanding that Gina had not provided referrals to the parents for the parenting and domestic violence courses.  Unfortunately, there was a new caseworker, Bill Owens, assigned to the case who had not known about the judge’s prior order.  The judge ordered that Bill provide the referrals to the parents immediately.  
At a status hearing on September 15, 2010, Audrey advised the court that Bill had not provided the parents with referrals and had not secured funding to pay for the parents’ courses.  Sandy responded that the parents were working and that the CBC was not obligated to pay for the courses.  The judge ordered the CBC to pay for the parents’ courses.

At a status hearing on October 13, 2010, Audrey advised that Bill had provided the referrals but that the CBC still had not paid for the courses.  Sandy advised that the parents never provided budgets to the CBC to get approval for the funding.  Again the court ordered the CBC to pay for the courses.  The CBC eventually paid for the parents’ courses.
At another status hearing on November 15, 2010, Audrey argued that the parents had just begun their courses.  However, she requested that the court order the Department to file a petition to terminate parental rights because the children had been in out-of-home care for over 14 months.  The attorneys for the parents and Sandy objected to the request.  The judge ordered the Department to file the petition within 30 days.  Sandy promptly filed for a motion for rehearing indicating that there were no grounds for the filing of a petition to terminate parental rights.
On November 23, 2009, the court heard the motion for rehearing.  Sandy advised the judge that she could not file a termination of parental rights petition in good faith.  The parents’ attorneys and Henry indicated their agreement with the motion.  The judge granted the motion.  Audrey then announced that the GAL intended to file a termination of parental rights petition. 
Everyone left the courtroom except for Audrey and the judge.  Audrey then said to the judge, “Boy this family is really messed up.  These kids don’t have a chance.”  The judge smiled but did not respond.  

Thereafter, Audrey filed a petition for termination of parental rights.  
Questions

1. What are the ethical issues in this scenario?  

2. For each issue, what rules dictate Audrey(s conduct?  

3.
For each issue, what could Audrey have done differently?
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