GUARDIAN AD LITEM TRAINING:

PATERNITY

Alicia L. Guerra, J.D., M.S.W.

Senior Program Attorney
July 18, 2007
Who is a parent pursuant to §39, Fla. Stat?
See §39.01(48) & §63.062(1), Fla. Stat. (2006).
· A man who was married to the mother at the time of the child’s conception or birth.  Pursuant to §382.013(2)(a)&(b), Fla. Stat.(2006), the husband’s name shall be entered on the child’s birth certificate unless paternity has otherwise already been established in a court of law even if the husband has died by the time of the child’s birth.  This section dealing with Vital Statistics is the statutory codification of the common law “presumption of legitimacy” which today may be more appropriately addressed as the “presumption of paternity.”  A presumption which has a high burden for anyone petitioning to defeat it.  Overcoming the presumption is akin to terminating the parental rights of the legal father, who is the husband by virtue of 382.013, even if another man is named on the birth certificate in contravention of this statute, and must be supported by compelling reasons in the child’s best interest.
· A man whose consent to the adoption of the child would be required under §63.062(1).

· A man who has adopted an adopted child.
· A man who has been established in a court proceeding to be the child’s father.  When the establishment of paternity occurs through an adjudication, the name of the man adjudicated the father shall be placed on the child’s birth certificate per the court order rendered pursuant to §§382.015 and 382.013(2)(d), Fla. Stat. (2006).

· A man who has filed an acknowledgement of paternity under 382.013(2)(c), in regards to a child who was born to an unmarried woman.
· Any unmarried biological father who has properly executed a written acknowledgment, filed his acknowledgment with the office of vital statistics and otherwise complied with §63.062(2) including demonstrating a full commitment to his parental obligations, showing financial support of the child and/or the mother’s pregnancy, and the development of a substantial relationship where the child is more than 6 months old.
When the identity of a parent is unknown at the time a shelter, dependency or TPR petition is filed, the court must conduct the following inquiry of the available parent, relative or custodian present before the court and order notice be given to the prospective parent identified:
See §§39.503(1)and 39.803(1), Fla. Stat. (2006).  See also Form 8.969 Juv.R.Pro.
· A man who co-habitated with the mother at the probable time of conception.
· A man, who claims to be the father, and who made the mother payments or promises of support in connection with the pregnancy or in regard to the child.

· Any man named on the birth certificate or in connection with applying for public assistance.

· Any man who has acknowledged or claimed paternity of the child in a jurisdiction where the mother and/or child has resided since conception.
Note:  
1. Even though Chapter 39 has not been amended to specifically mention the putative father registry, the petitioner still must check to see if any man has filed a claim of paternity.

2. If the inquiry under 39.503 or 39.803 fails to identify a prospective parent then the court may so find and proceed without further notice.

3. If the inquiry under 39.503 or 39.803 identifies the name of a prospective parent, but not a location for the same, the petitioner shall be directed to conduct a diligent search.

How do you establish paternity under chapter 39, Fla. Stat.?

See §39.503(8), Fla. Stat. (2006).
· If the court’s inquiry under 39.503(1) or a diligent search identifies a prospective father, that person must be given the opportunity to become a party to the dependency proceeding by completing a sworn affidavit of parenthood and filling it with the court or the Department prior to any TPR adjudicatory hearing.

· THAT’S IT!  The prospective father can file an affidavit of non-paternity and not participate or file §742 proceeding if he desires a DNA test.
NOTE!
· Establishing paternity does not require an adjudication of paternity.

· If the petitioner pleads the putative father to be the father and the putative father participates in the chapter 39 Proceedings without objection from any party, these actions can “establish” paternity “in a court proceeding”.  See B.B .v. P.J.M. and K.M., 933 So.2d 57 (Fla. 1st DCA 2006).
Effect of filing an affidavit of parenthood:
See §39.503(8) and 39.803(8)Fla. Stat. (2006).
· If a man files a sworn affidavit of parenthood prior to the TPR adjudicatory, he shall be considered a parent for the purposes of Chapter 39.
· However, if the mother contests his claim of paternity:
· He must bring a §742 action for the establishment of paternity.
· He will not be recognized as a parent until the conclusion of proceedings under chapter §742; but

· He shall continue to receive notice of the dependency proceedings pending the §742 proceeding.

Presumption of Paternity/Legitimacy
What it the presumption of legitimacy?

· Blacks Law Dictionary (8th ed. 2004) defines the presumption of paternity as “The presumption that the father of a child is the man who (1) is married to the child's mother when the child was conceived or born (even though the marriage may have been invalid), (2) married the mother after the child's birth and agreed either to have his name on the birth certificate or to support the child, or (3) welcomed the child into his home and later held out the child as his own,”  and notes this presumption is also termed the “presumption of legitimacy.”

· Blacks Law Dictionary defines the presumptions of legitimacy and of paternity to be interchangeable concepts despite The Florida Supreme Court’s finding on the subject in Daniel v. Daniel, 695 So.2d 1253 (Fla.1997).  In Daniel the couple married with both knowing the wife was soon to deliver the child of a man named Stagger.  The child was born three months after the couples’ marriage.  The marriage lasted only another eight months after the birth of the child. The Florida Supreme Court agreed the legal father had no duty of support for the child because he was not the biological father of the child and had not contracted to support the child, the child remained legitimate because of her birth during the time of the marriage, and that paternity and legitimacy are related but distinct concepts.
· It is a presumption that historically was almost impossible to defeat.  Florida common law has been noted to detest any action attacking a child’s legitimacy.  Under common law, only a husband could bring such an action to de-establish a child’s legitimacy and then, his burden was to prove he was impotent or did not have access to his wife during the time of conception.  This burden had to be proven even though the husband and wife were not permitted to testify regarding the husband’s access to the wife. G.F.C. v. S.G. and S.G., 686 So.2d 1382 (Fla. 5th DCA 1997).

Dept. of Health and Rehabilitative Serv. v. Privette, 617 So.2d 305 (Fla. 1993)

· Facts:  Case was an action for child support brought by HRS against Privette, the putative father, to reimburse the State for public funds spent on behalf of the child.  The mother was married at the time of the child’s conception.  The husband’s name was placed on the child’s birth certificate.  The mother alleged in a sworn complaint she was married at the time of the child’s birth, she engaged in extramarital sexual relations at the time of conception, and Privette was the biological father of the child.  The trial court ordered Privette to undergo human leukocyte antigen blood testing to determine if he was the child’s biological father based solely on the sworn complaint.  Privette filed a writ of certiorari with the Second District Court of Appeal which was granted with a finding that the trial should have weighted Privette’s privacy interests and the child’s best interests.
· Findings:

· This case is about impugning the legitimacy of a child for the sake of money allegedly owed to the State of Florida.

· This case is about impugning the parental rights of the child’s present legal father for the sake of money allegedly owed to the State of Florida.

· HRS initiated the compliant on a standard fill in the blank compliant form.

· No evidence of notice to the legal father is found in the record.

· The record is absent of evidence regarding the family relationships.

· The State’s authority to establish paternity in a court proceeding does not outweigh the future interests of the subject child or the sanctity of legally established family relationships.

· Holding:
· The legal father must be given actual notice if he is available [language implies a diligent search] or constructively if he cannot otherwise be found.

· The court must hear from the father if he chooses to appear either personally or through his counsel.

· The child is an indispensable party.  The child’s best interest is the primary issue in the proceeding.

· It is fatal error not to appoint a Guardian ad Litem or develop a record.

· The State’s interest in establishing paternity does not become “compelling” until it establishes an adequate factual basis and shows the child’s best interest will be served by paternity testing.

· Test:  The trial court must determine

1. That the compliant is factually accurate, brought in good faith, and supported by reliable evidence

2. That the child’s best interest will be better served even if the blood test later proves the child’s factual illegitimacy.  (The ultimate issue for the trial court is whether the child’s best interest would be served by being declared illegitimate and having the parental rights transferred to the biological father).
3. The moveant/petitioner bears the burden of proving the elements by clear and convincing evidence.

a. “[T]here must be a clear and compelling reason based primarily on the child’s best interests to overcome the presumption of legitimacy even after the legal father is proven not to be the biological father.  This is at least the equivalent of the burden of proof that would exist in proceedings to terminate the legal father’s parental rights.  See Santosky v. Kramer, 455 U.S. 745, 102 S.Ct. 1388, 71 L.Ed.2d 599 (1982).  Thus, if a test shows that Respondent is the child’s biological father, this fact without more does not constitute grounds to grant a paternity petition.” Id. at 309.

b. “We essentially are dealing with a species of termination proceeding when the petition will have the effect of vesting parental rights in the putative natural father and removing parental rights from the legal father.”  Id. at FN7.

· Presumption of legitimacy

· Is based on the public policy of protecting the child and advancing the child’s best interest.

· Has been found to be undefeatable even over the claims of men proven beyond all doubt to be the biological father in at least 9 state supreme courts, several federal district courts, and the United States Supreme Court.

· Some factual Applications of the test considered by the court:
· Where the child has a developed loving relationship with the legal father, the law does not require “such cruelty” as to require the child to regard a man  alleged or established as the biological father as his father.

· The child’s interest in being declared illegitimate may be in her best interest where the mother is living in poverty and the legal father has abandoned her.
· Courts cannot grant blood tests solely for the purpose of reimbursing the state.

Eldridge v. Eldridge, 16 So.2d 163 (Fla. 1944).

· The presumption of legitimacy at common law was practically conclusive of paternity and could only be challenged by the husband/reputed father.  The presumption was relaxed in 1903; the husband must present proof strong enough to remove the presumption and not merely cast doubt on the child’s paternity.  The presumption is not weakened when the child is conceived prior to the marriage.
G.F.C. v. S.G. and S.G., 686 So.2d 1382 (Fla. 5th DCA 1997)

· Facts:  The putative father filed an action for paternity under §742, Fla. Stat.  where a child was born while the husband and mother were living together.  The mother and husband continuously lived together from the time of birth forward with the husband being named on the birth certificate as the father and holding the child out as his own.  The petition was absent of any allegations of abuse of the child by the husband.  The court appointed a Guardian ad Litem and ordered paternity testing.  The results showed G.F.C. not the husband was the biological father.  The GAL testified that it was in the child’s best interest to leave the family intact.  G.F.C was not permitted to present any evidence of how he would be a better father.
· Holding:  G.F.C. has no cause of action under common law, Florida statues, or the Florida or Unites States Constitutions.  There is no cause of action under §742 for a man to petition to establish his paternity to a child born to an intact marriage between the mother and another man because §742.011 only provides a cause of action to establish paternity where paternity has not been established by law or otherwise.  Paternity is established when a child is born to an intact marriage and the husband and wife recognize the child as theirs; here, the husband is the legal father of the child to the exclusion of all others.
· The court specifically held that this putative father had no sustainable claim for paternity, but suggested that if he or any other putative father were to establish a claim showing a substantial relationship with the child and a transfer of parental rights to be in the child’s best interest there could exist a limited cause of action for paternity under the Florida Constitution’s due process clause.
· Additionally, the court determined “a scientific determination that a man other than legal father is the child’s biological father is irrelevant.” Id. at 1387.  It found that a petition which seeks to transfer the legal father’s parental rights to the putative father must assert abuse, abandonment or neglect by the legal father and that the child’s manifest best interest will be served by the finding on paternity.  The claims must be proven by clear and convincing evidence.
I.A. v. H.H., 710 So.2d 162 (Fla. 2nd DCA 1998)

· N.H. and I.A. married two months after the birth of K.H both believing N.H. to be K.H.’s father.   N.H. supported I.A. during her pregnancy, placed his name on the child’s birth certificate, and provided the child with emotional and financial support continuously.  The three acted as a family. I.A. had had a relationship with H.H. around the time of conception.  Both believed or behaved in a manner showing they believed N.H. was the child’s father until H.H. brought an action to establish paternity pursuant to §742 three years after K.H.’s birth.
· Holding:  Agrees with the holding in G.F.C. adding that where the mother and “reputed father” marry after the birth of the child, paternity is established by law pursuant to §742.091.  Court concludes H.H. had no cause of action as paternity was established by law.
T.B. v. M.M, 945 So.2d 637 (Fla. 2nd DCA 2006)

· Facts: The mother had relationships with M.M. and another man.  Both men were present in the delivery room in July 2003 and neither was named on the birth certificate.  After the child’s birth the mother and the other man lived together with the child.  The other man financially supported the child.  M.M. brought a paternity action in April 2005 and served the mother.  The mother and the second man then married and he executed an affidavit of paternity on which the birth certificate is presumably amended to reflect he is the father. The trial court dismissed the paternity action because the mother married the second man and he acknowledged paternity.
· Holding:  Court will not extend the holding in I.A. to provide the mother with an affirmative defense to a paternity action where she marries a man who is not clearly the reputed father after service of the paternity action
Johnson v. Ruby, 771 So.2d 1275 (Fla. 4th DCA 2000)

· Facts:  Johnson filed a §742 paternity action twelve days after the mother’s marriage to another man.  It alleged he had sexual relations with the mother around the probable time of conception, the mother married another man on September 5, 1999, and the child was born in October 1999.  It was dismissed.

· Holding:  Affirmed.  Where a child is born to an intact marriage a putative father has no cause of action.  The husband is the presumed father and the legal father pursuant to 382.013(2)(a) which requires his name to be recorded as the father of the child on the birth certificate.
S.B. v. D.H., 736 So.2d 766 (Fla. 2nd DCA 1999)
· D.H. and H.H. are  married.  They have separated and reconciled on at least 3 separate occasions at one point divorcing and remarrying.  During their second marriage they separated in June 1995 and reconciled for the last time in May 1997.  During that last separation H.H. conceived a child who was born in January 1997.  S.B. was placed on the birth certificate.  The placement of S.B. on the birth certificate is an error as a matter of law.  He cannot be placed on the birth certificate absent a prior judicial finding on paternity.  Thus, the husband is the legal father.  

· Holding:  The court found §382.013 requiring the husband’s name be entered on the birth certificate recognizes the “time honored” presumption of legitimacy which can defeat a paternity claim over a man clearly determined to be the child’s biological father.  “[A] putative biological father cannot maintain this paternity action concerning a child conceived by a married woman when both the married woman and her husband object. [Citations omitted].  So long as the husband and wife are married and have no pending divorce proceeding, we will not authorize the trial court to conduct any qualitative evaluation of whether the marriage is ‘intact’.  The marital father, by objecting to the paternity action, is estopped from later denying his responsibilities as the child’s legal father. [ . . .] S.B. has no statutory or constitutional right to intrude into that private decision. [Citation omitted].  Moreover, there is no authority to terminate H.H.’s parental rights under these circumstances.” Id. at 767.
No Presumption
Dep’t of Health and Rehabilitative Serv. v. C.M.N., 661 So.2d 22 (Fla. 2nd DCA 1995)

· There is no presumption of paternity where the child was born 8 months before the mother’s marriage to her husband, the husband was not the reputed father, the birth certificate did not name a father, the divorce decree did not include any orders relating to the child, the husband made no stipulation or affidavit as to paternity.  These facts do not establish a presumption of legitimacy.
Defeating the Presumption
Fernandez v. Fernandez, 857 So.2d 997 (Fla. 5th DCA 2003)

· Facts:  Two children were conceived by Ms Fernandez, the mother, and Mr. McKenney, the putative father, during the time of Mrs. Fernandez’s marriage to another man. However, the mother only lived with her husband for the first few months of their marriage and then on a sporadic basis.  The husband had been ordered to pay child support and given visitation in the divorce decree, but he did not consistently pay support or exercise visitation.  After the divorce, Mrs. Fernandez and Mr. McKenny married and had a third child.  The three lived as an intact family with Mr. McKenny being the only father the children had a relationship with.

· Following its earlier decision in G.F.C., the court upheld a trial court’s order granting a putative father’s petition to name him the natural and legal father of his two children.  Here, there is compelling support for the putative father’s suit to transfer the parental status from the legal father to him under the due process clause of the Florida State Constitution and for a finding that said transfer of parental rights is in the children’s best interest.

Lander v. Smith, 906 So.2d 1130 (Fla. 4th DCA 2005)

· Facts:  Lander and Smith were involved from 1999 to March 2001.  In August 2001, Smith married Myers.  In September 2001, Meyers and Smith separated.  He stayed in NY and Smith moved to Florida where she resumed her relationship with Lander.  They conceived T.R.S. in June 2002 and ended their relationship in December 2002.  When T.R.S. was born in February 2003, Lander’s name was placed on the birth certificate in contravention of 382.013. This Paternity action brought by Lander was dismissed based on the presumption of legitimacy of a child born to an intact marriage where Meyers and Smith objected to the action and they had no divorce action pending.
· Test for overcoming the presumption of legitimacy:  The presumption will not be overcome unless common sense and reason are outraged by applying it to the facts at hand.

· Burden of proof:  there must be a clear and compelling reason based primarily on the child’s best interest.

· Holding:   Court finds this record which shows that Lander is willing to fulfill the responsibilities of fatherhood is absent of any evidence of a relationship between the legal father, Meyers, and T.R.S. and therefore, the presumption cannot be rigidly applied.  Reversed and remanded for a hearing where Lander can present his claims of 1) non-access by husband,  2) that applying the presumption in this case outrages common since and reason, and 3) that the child’s best interest requires overcoming the presumption.
· Note the 4th DCA specifically states this is a narrow exception based on this particular record and its concern that a rigid application of the presumption in this case will leave T.R.S without a father to support or nurture him.
Hill v. Hill, 373 So.2d 376 (Fla. 2nd DCA 1979)

· Mother successfully challenged the presumption of legitimacy in an action against the biological father for child support where she had not lived with her husband in seven years and the defendant was the only man with whom she had had sexual relations during that time.  Mother did not know whereabouts of husband during most of the seven years and putative father had executed an affidavit to provide food and milk for the child.  Cause remanded with order to declare Appellee putative father the father and establish child support.

Legal Fathers
Who is a legal father?

· The legal father is the mother’s husband.  The man named on the birth certificate has also been referenced as the legal father.  Where a case has involved a violation of §382.013 by the placement of the unmarried biological father’s name instead of the mother’s husband’s name being placed on the birth certificate, the husband remains the legal father.  See Lander v. Smith 906 So.2d 1130 (Fla. 4th DCA 2005); Johnson v. Ruby, 771 So.2d 1275 (Fla. 4th DCA 2000); Dep’t of Health and Rehabilitative Serv. v. Privette, 617 So.2d 305 (Fla. 1993); and Gilbertson v. Boggs 743 So.2d 123 (Fla. 4th DCA 1999).
· Blacks Law Dictionary (8th ed. 2004) defines legal father as “The man recognized by law as the male parent of a child. • A man is the legal father of a child if he was married to the child's natural mother when the child was born, if he has recognized or acknowledged the child, or if he has been declared the child's natural father in a paternity action. If a man consents to the artificial insemination of his wife, he is the legal father of the child that is born as a result of the artificial insemination even though he may not be the genetic father of the child.”
 Is the legal father entitled to more than notice of a proceeding for paternity?  ABSOLUTELY

· See Florida Dep’t of Revenue v. Cummings, 930 So.2d 604 (Fla. 2006)
Privette earlier had established that the legal father is entitled to notice of paternity actions as he has an unmistakable interest in such proceedings, but failed to detail the procedures required to protect the legal father’s interest in being the parent of the subject child.
Here the Florida Supreme Court extends the Privette holding to make it clear that Legal fathers are indispensable parties in paternity actions unless their rights have been divested by an earlier judgment..  “An indispensable party is one whose interest in the controversy makes it impossible to completely adjudicate the matter without affecting either that party’s interest or the interest of another party in the action.” Id. at 607.
Unmarried biological fathers
Lehr v. Robertson, 463 U.S. 103 (1982).

· There is no violation of due process in failing to notice the putative father of pending adoption proceedings where the putative father failed to establish a substantial relationship with the child and failed to register with the New York putative father registry.  A mere biological link without more will not receive constitutional protection.

In re Adoption of Baby A. 944 So.2d 380 (Fla. 2nd DCA 2006)

· Facts:  Mother and A.S. cohabitated at the time of conception of Baby A.  The mother contacted the adoption agency on the day the child was born.  The mother executed a consent to adoption and did not disclose the name of the biological father to the adoption agency.  Adoption agency filed a petition for voluntary termination of parental rights of the mother and alleged the father to be unknown while providing his physical description and a statement that he lived with his parents.  The trial judge required disclosure of the biological father’s name, likely pursuant to her duty to inquire of any men the mother cohabitated with at the time of conception or birth of the child (Note:  this is the same inquiry as under §39.503(1), Fla. Stat. (2006)).  A.S. received notice and filed an objection to the adoption, an action to establish paternity pursuant to §742, Fla. Stat., and an untimely affidavit of parentage with the putative father registry.  Under unified family court all matters were assigned to one judge.  The trial court granted the adoption agency’s petition for termination of parental rights and terminated the rights of the mother and A.S on the basis that A.S. failed to timely register with the putative father registry and therefore, is not a person whose consent is required to the adoption.  Then, it dismissed the paternity action as moot.

· The Florida Putative Father Registry was established in §63.022, Fla. Stat. in 2003.  The Legislature states:

· “The state has a compelling interest in providing stable and permanent homes for adoptive children in a prompt manner, in preventing the disruption of adoptive placements, and in holding parents accountable for meeting the needs of children.”  §63.022(1)(a), Fla. Stat.(2004).

· “An unmarried biological father has an inchoate interest that acquires constitutional protection only when he demonstrates a timely and full commitment to the responsibilities of parenthood, both during the pregnancy and after the child’s birth.  The state has a compelling interest in requiring an unmarried biological father to demonstrate that commitment by providing appropriate medical care and financial support and by establishing legal paternity rights in accordance with the requirements of this chapter.” §63.022(1(e), Fla. Stat.(2004).
· “[T]he interests of the state, the mother, the child, and the adoptive parents described in this chapter outweigh the interests of an unmarried biological father who does not take action in a timely manner to establish and demonstrate a relationship with his child in accordance with the requirements of this chapter.  An unmarried biological father has the primary responsibility to protect his rights and is presumed to know that his child may be adopted without his consent unless he complies with the provisions of this chapter and demonstrates a prompt and full commitment to his parental responsibilities.”  §63.053(2), Fla. Stat.(2004).

· Analysis:
· A.S.’s consent is not required unless he establishes he is a parent.  This had not occurred at the time the petition was granted and the §742 action was dismissed.
· An unmarried biological father does not fall within the statutory definition of parent found in §39.01, Fla. Stat.

· The trial court erred in terminating the parental rights of A.S. as A.S. had no established parental rights.  Only a person whose consent to the adoption would be required are person’s who have parental rights that can be terminated.  §63.062(1), Fla. Stat.(2006) identifies what “fathers” may be persons who consent to the adoption is required.  Those factors are:
· Married to the mother at the time of birth or conception.
· Adopted the minor.

· Established as the father in a court proceeding.

· Filed an affidavit of paternity pursuant to §382.013(2)(c), Fla. Stat.(2004).
· In the case of an unmarried biological father, he has acknowledged in writing, signed in the presence of a competent witness, that he is the father of the minor, has filed such acknowledgement with the Office of Vital Statistics within the required timeframes, and has complied with the requirements of 63.062(2), Fla. Stat.(2004).

· None of these fully apply to A.S.  However, A.S. filed a §742 proceeding and appeared in the adoption proceeding with counsel attempting to establish himself as the father in a court proceeding.

· The legislature has determined that a §742 proceeding is the be primary method of establishing paternity.

· There is no provision that bars an unmarried biological father from filing a §742 action on the basis that he failed to timely register with the putative father registry or the filing of a consent to adoption by the mother.

· A judgment of adoption can be presumed to bar the need to establish paternity and therefore a §742 action by an unmarried biological father.

· The trial court errered by making a determination of parenthood in the §742 action before ruling on the adoption petition.
In re Baby R.P.S. 942 So.2d 906 (Fla. 2nd DCA 2006).
· Facts:  Adoption agency filed a petition to terminate alleged unmarried biological father’s parental rights, pending adoption.  Alleged unmarried biological father, J.C.J., failed to register with the putative father registry.  J.C.J. filed an action to establish paternity.  Trial court granted the petition to terminate parental rights based on a finding that J.C.J. had failed to register with the putative father registry and therefore his consent to the adoption is not required.

· The allegation that the unmarried biological father is not a person who’s consent is required defeated the adoption agency’s petition for termination of parental rights as  the unmarried biological father is also not a parent as defined by § 39, Fla. Stat. None of the grounds for termination of parental rights under §63.Fla.Stat. apply to him.  Thus, he is not a person with parental rights which can be terminated pursuant to § 63, Fla. Stat.  The same reasoning applies to a termination of parental rights pursuant to §39.806, Fla. Stat.(2006).
· On remand the court must rule on the pending paternity action to determine if J.C.J meets the statutory definition of a parent and thus, whether his consent to adoption is required.  Only then can the court address the termination and adoption proceeding.
In re Baby H. 32 Fla.L.Weekly D807 (Fla. 2nd DCA 2007).
· Facts are substantially the same as in in re Baby R.P.S. and A.S. and thus, case was also reversed and remanded.

· The following question is certified to the Florida Supreme Court and no decision is yet rendered:  “In a proceeding on a petition for termination of parental rights pending adoption, may a putative father’s rights in relation to the child be terminated based on the putative father’s failure to properly file a claim of paternity with the Florida Putative Father Registry?”  Id.
A.F.L. v. Dep’t of Children and Families, 927 So.2d 101 (Fla. 5th DCA 2006).
· The Department voluntarily terminated the parental rights of the mother and legal father on November 8, 2004.  Despite learning he was the putative father of the child in August 2004, A.F.L. did not appear in the dependency/TPR proceedings to claim paternity until Dec 2004.  A paternity test was ordered at that time.  On April 4, 2005, the results showed A.F.L. was the biological father.  On April 12, 2005, DCF filed its certificate from the putative father registry showing no man had made a claim of paternity. On May 6, 2005, A.F.L. filed a motion to establish parental rights and an objection to the pending adoption.  On June 20, 2005, the trial court denied his motion finding his untimely registration did not preserve his claim of paternity.
· Holding:  affirmed.  Relying on J.S. v. S.A., 912 So.2d 650 (Fla. 4th DCA 2005) which found that a biological father who waited nine months to preserve his claim of paternity failed to exercise reasonable diligence and firmness in establishing his claim and did not  show a settled purpose to assume his parental responsibilities, the court held that this father’s actions showed a more severe delay and lack of acceptance in assuming parental responsibilities.  Furthermore, A.F.L. never established a relationship with the child falling short of the substantial relationship test established in Lehr which would have gained him interest in his relationship with the child under the due process clause.
B.B. v. P.J.M. and K.M., 933 So.2d 57 (Fla. 1st DCA 2006)
· During the dependency action, where a child was born to an unwed mother and removed due to substance exposure at birth, the mother executed a consent to adoption by the maternal grandparents.  During the dependency proceedings, the unmarried biological father had been acknowledged as the father in the dependency petition, pre-dispositional study, and case plan by the Department. None of the parties including the mother or the GAL objected to this treatment of the unmarried biological father, therefore his participation in the dependency proceedings “established” his paternity and his consent was required to the adoption.
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