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Termination of parental rights is a three-step process. The first is a determination by the court that one of the grounds for termination of parental rights in § 39.806 has been met.  The second step is a determination by the court that termination of parental rights would be in the manifest best interest of the child, as provided in § 39.810. The third step is the determination that the TPR is the Least Restrictive Means of protecting the child from harm
Review Petition
 R.S. v. Department of Children and Families,  872 So.2d 412 (Fla. 4th DCA 2004)  Trial court's act of terminating mother's parental rights on ground that mother's period of incarceration would constitute a substantial portion of time before child would attain age of 18 years, violated mother's due process right to notice and fair hearing, where termination petition did not allege such ground for termination, and Department of Children and Families did not seek termination upon such ground during its opening statement in termination proceeding or by amendment of its termination petition. 

Termination of Parental Rights Cases - Grounds

Voluntary Surrender 

Rathburn v. Department of Children and Families, 826 So.2d 521 (Fla. 4th DCA  2002)

Refusal to terminate father's parental rights, although father had voluntarily surrendered his rights, was not unreasonable as matter of law where there was no proof that termination was in manifest best interests of child -- In considering manifest best interests of child, court expressed its concern that termination of father's rights would cut off any responsibility for financial support and would leave child without father.

Henriquez v. Adoption Centre, Inc., 641 So.2d 84 (Fla. 5th DCA 1993)
Finding that mother had freely and voluntarily surrendered her child for adoption was sufficiently supported by evidence, notwithstanding mother's claim that she had been acting under duress and had surrendered child, after blood test revealed that man with whom she was living was not father, in belief that her live-in companion would no longer support her and that she could not adequately care for infant; employees at adoption center testified that they had explained final nature of surrender documents that mother executed and that mother was very deliberate in her actions. 
Abandonment

In Interest of K.A.F., 442 So.2d 365 (Fla. 5th DCA 1983)
Despite mother's contention that she had not been "able" to make provision for child's support and to understand her visitation opportunities, due to her poverty and lack of education, evidence as a whole supported the trial judge's finding of abandonment based upon statutory definition and supported finding that order of permanent commitment was in the best interest of the child

Williams v Department of Health and Rehabilitative Services, 589 So.2d 359 (Fla. 5th DCA 1991)  Mother's conduct in not contacting children did not constitute abandonment where court had ordered mother to have no 
contact with children and, prior to order, mother had visited children as often as she was allowed to and she had attempted to give children gifts. 

In re RDD So.2d, 518 So.2d 412 (Fla. 2d DCA 1988)  Child abandoned who had been left on porch of husband's relatives and that mother made no effort to communicate with child for one and one-half years. 

In re T.C., 417 So.2d (Fla. 3d DCA 1982)  Evidence that three and one-half-year-old child had spent only 15 weeks of her entire life in the custody of her mother, that the mother had left the child with the department of health and rehabilitative services on three separate occasions due to her financial inability to support the child, that the mother's emotional immaturity and instability prevented her from developing the skills necessary to maintain permanent employment, and that the mother's visits to the child while it was with its foster parents upset the child and exacerbated her speech disability was insufficient to show abandonment of the child by the mother 

In re T.B., 819 So.2d 270 (Fla. 2d DCA 2002) It is improper to terminate parental rights if a parent is unable to financially provide for the child or to assume parental obligations due to incarceration. 

Abandonment – Incarceration Plus Additional Factors
W.T.J. v. E.W.R., 721 So.2d 723, 725 (Fla. 1998)
Incarceration does not, as a matter of law, constitute abandonment. However, incarceration is a factor to be considered "together with other facts to determine whether clear and convincing evidence of abandonment exists."

C.B. v. Department of Children and Families, 874 So.2d 1246 (Fla. 4th DCA 2004)

Evidence was not sufficient to support termination of mother's parental rights on ground of abandonment; while child's mother was incarcerated, child's aunt testified that mother kept in touch with aunt, that aunt kept in touch with the Department, that mother was constantly asking about child, and that aunt sent mother pictures of child and kept mother informed of child. 

In re T.B., 819 So.2d 270 (Fla. 2d DCA 2002)  
Evidence was insufficient to support finding that father's parental rights should have been terminated on basis that he abandoned and neglected his child while he was incarcerated; after father found out he had a child, father repeatedly requested photographs of his son from the department and attempted to establish communication with the child, but department never told him how to contact his son and thwarted his attempts to have his relatives visit his son, and at the termination hearing, father testified that he had no income to provide financial support while he was incarcerated, but that he would be out of prison within months, and had several employment opportunities available when released..

Interest of B.W., 498 So.2d 946 (1986)
Incarcerated father's failure to communicate with children, which was caused by refusal of foster parents and caseworkers of Department of Health and Rehabilitative Services to bring children to prison for visits, was not "abandonment" justifying termination of parental rights, where parent continued to express interest in welfare of children in letters to children, Department, foster parents, and school officials. 

Multiple and Habitual
In re E.F., 639 So.2d 639 (Fla. 2d DCA 1994) despite mother's contention that her incarceration was not a basis to terminate her parental rights; mother was not incarcerated on a single occasion, but returned to prison repeatedly.
Heinous Nature of the Crime
Turner v. Adoption of Turner, 352 So.2d 957 (Fla. 1st DCA 1977)
murder of parent
Long Incarceration Foreseeable
M.S. v. D.C., Jr., 763 So.2d 1051 (Fla. 4th DCA 1999) father's murder of children's "mother figure" in their home, which resulted in father's incarceration well past children's age of majority, demonstrated egregious abuse and abandonment such that continuation of father's parental relationship with children would be harmful and against their best interest
Conduct Towards Child and Continued Involvement Threatens Life, Safety, Well-Being…Irrespective of Services
In re J.B., 923 So.2d 1201 (Fla. 2d DCA 2006) 
Department failed to show that father engaged in conduct toward child that threatened child's well-being. Father stated that he had discontinued his substance abuse, which was evidenced by his negative urinalysis tests, and that he had ceased resorting to criminal activity to earn a living or to supply his drug habit, and father stated that he was taking whatever self-improvement courses he could in prison, and that he was determined to provide for his child's needs. 

R.K. v. Department of Children and Families, 898 So.2d 998 (Fla. 5th DCA 2005) 
Evidence was sufficient to terminate mother's parental rights on ground that mother engaged in conduct toward child that demonstrated that continuing involvement of mother in parent-child relationship threatened child's life, safety, and well-being; mother admittedly had a 15-year history of drug abuse and prostitution, mother was in prison at time of termination proceeding, mother failed to take proper steps to deal with her cocaine addiction, and mother failed to find stable housing and employment. 

In re H.F., 893 So.2d 641 (Fla. 2d DCA 2005)
To TPR on grounds that continuing involvement of parent with child would threaten child's life, safety, or health, trial court must find that any provision of services would be futile or that the child would be threatened with harm despite any services provided to the parent. 
Incarceration

Substantial Portion of Time

B.C. v. Florida Dept. of Children and Families, 887 So.2d 1046 (Fla. 2004)
 25 % - 28.6 % of child minority is not substantial portion
“… approximately four years remaining in the father's sentence (from the filing of the petition in January 2002 to the January 2006 maximum release date) was not a substantial portion of the remaining fourteen-year minority of the child. This amounts to 28.6 percent of the child's remaining minority. This percentage is commensurate with the percentages of remaining incarceration that were determined not to constitute a substantial portion of the remaining minority in the district court decisions we have discussed. See e.g., W.W., 811 So.2d at 792 (holding that incarceration for a period constituting twenty-five percent of the child's minority was not a substantial portion); A.W., 816 So.2d at 1264 (holding that remaining incarceration constituting twenty-six percent and thirty-two percent of the remaining minority of the children did not constitute a substantial portion.  In re E.I.F., 872 So.2d 924 (Fla. 2d DCA 2004)  Trial court's finding that father would be incarcerated for eight years did not support finding that father would be incarcerated for a "substantial portion of time" before his eight-month-old child reached age eighteen as would support termination of parental rights.”
Interest of A.W., 816 So.2d 1261 (Fla. 2d DCA 2002).The court is limited to relying solely on the length of the parent's sentence and may not consider the "quality" of that time in the child's development 

Interest of J.D.C., 819 So.2d 264 (Fla. 2d DCA 2002). Not whether the time the parent has been incarcerated in the past was a substantial portion of the child's life to that point. 

Continued Parental Relationship with Incarcerated Parent & Child Harmful to the Child

In re J.D.C., 819 So.2d 264 (Fla. 2d DCA 2002)Trial court was precluded from terminating father's parental rights on statutory ground that continuing the parental relationship with the incarcerated parent would be harmful to the child, where no evidence regarding the impact of continuing the parent-child relationship was offered. 

Case Plan Has Been Filed, Approved & the Child Continues to be Abused, Neglected or Abandoned
Substantial Compliance
If the department wishes to base termination on the failure to comply with a case plan, the parent must have had the substantial ability to comply with the agreement. In In the Interest of E.L.H., Jr., 687 So.2d 924 (Fla. 2d DCA 1997), the court held that it was improper to terminate the father's parental rights for failure to complete his case plan when the court found that he was unable to comply due to incarceration. 

In the Interest of D.R., 812 So.2d 447 (Fla. 2d DCA 2002) 
Proper to terminate father's parental rights when, although incarcerated at time of hearing, he failed to comply with terms of case plan by committing additional crimes and violating probation
In re A.D.C., 854 So.2d 720 (Fla. 2d DCA 2003) 
Where court is terminating parental rights based on parent's failure to comply with case plan or performance agreement, it is axiomatic that parent must have substantial ability to comply with plan or performance agreement

Interest of D.N.O., 820 So.2d 1064 (Fla. 2d DCA 2002); M.B. v. Dept. of Children & Families, 739 So.2d 716, 717 (Fla. 5th DCA 1999) 
A court may terminate parental rights when the parent only begins to comply with the case plan just before the termination hearing. See In the mother's "good intentions for the future do not overcome her past neglect"

M.E. v. Florida Dept. of Children and Families, 919 So.2d 637 (Fla. 3d DCA 2006) Failure to comply with a case plan may not be used as a ground for termination of parental rights if the failure is due to the parent's lack of financial resources or the failure of the department to make reasonable efforts to reunify the parent and child. 

E.R. v. Dept of Children and Family Services, 937 So.2d 1196 (Fla. 3d DCA 2006)Termination of father's parental rights for failure to substantially comply with case plan was not supported by clear and convincing evidence; father took significant steps to remedy his drinking problem, father completed all referrals with exception of treatment classes, father's reason for not completing treatment program, that it interfered with his job, was valid reason considering father made regular child support payments and needed his job to continue to provide children with financial support, and father testified that he was willing to complete treatment classes and had contacted DCF in an attempt to find a place closer to home. 
Egregious Conduct
In re D.A.D. II, 903 So.2d 1034 (Fla. 2d DCA 2005) 
To terminate parental rights on the ground of egregious conduct, there must be a nexus between the conduct and the abuse, neglect, or specific harm to the child. 

Knowingly Failed to Prevent Egregious Conduct Towards Child 

In re K.A., 880 So.2d 705 (Fla. 2d DCA 2004) 
A parent who was not present during, or who did not participate in, physical abuse may still have their parental rights terminated if they knowingly failed to protect the child from egregious abuse. 

N.L. v. Department of Children and Family Services, 843 So.2d 996 (Fla. 1st DCA 2003)
Substantial evidence did not support termination of mother's parental rights on ground that mother had engaged in egregious conduct or had the opportunity and ability to prevent egregious conduct detrimental to child and failed to do so; record contained no evidence that mother was physically present when child was abused by mother's boyfriend, no evidence in the record showed long-term abuse or a pattern of abuse of child that might have formed a basis for a finding that mother "knowingly failed to prevent" the abuse of child by mother's boyfriend, and there was no evidence in the record that mother's boyfriend was physically abusive or violent in the past with children or with anyone else. 
In re B.J., 737 So.2d 1227, 1228 (Fla.2d DCA 1999)  When there is "evidence that a child suffered abuse by one or both of the parents present, there is clear and convincing evidence of egregious abuse to support termination of parental rights of both parents." 

Or Child’s Sibling 
Department of Children and Families v. B.B., 824 So.2d 1000 (Fla. 5th DCA 2002) Egregious abuse directed at one sibling is sufficient, standing alone, to support termination of parental rights to another child, without requiring additional proof to establish likelihood that remaining children will be abused.   Statute shows legislative expression that parents who have committed egregious acts of abuse against one child pose unacceptable risk that they will abuse their remaining children.  
T.P. v. Department of Children and Family Services, 935 So.2d 621 (Fla. 3d DCA 2006)  
Statute permitting trial court to terminate parental rights to a child who has suffered egregious abuse, and to any siblings of such child, does not require additional proof to establish a likelihood that an abused child's sibling will also be abused. 
L.B. v. Department of Children and Families, 835 So.2d 1189 (Fla. 1st DCA 2002) Record demonstrated that reasonable basis existed to find that mother's problems could be improved, and thus mother's parental rights could not properly be terminated based on prospective neglect or abuse; therapist testified that she had seen some improvement in mother and that mother had begun to leave the presence of children's father rather than provoke a fight or argument. 

C.B. v. Department of Children & Families,  879 So.2d 82 (Fla. 4th DCA 2004)  
The issue in cases in which termination of parental rights is sought based on prospective abuse is whether future behavior, which will adversely affect the child, can be clearly and certainly predicted and whether the behavior of the parent was beyond the parent's control, likely to continue, and placed the child at risk. Termination of mother's parental rights, based on prospective abuse, was warranted, as to child born six months after termination of her parental rights to three other children; mother was continuing her relationship with the abusive father of all of the children and was living with him within two months before parental rights termination hearing, and mother had been afforded opportunities to prove her ability and willingness to change 

Hroncich v. Department of Health and Rehabilitative Services, 667 So.2d 804 (Fla. 5th DCA 1995)
Mere affliction with mental illness which produces behavior or symptoms harmful to child for limited period of time does not necessarily support finding of prospective abuse or mean that parent will never be able to care for his or her child which is sufficient to justify terminating parent's rights; parent's mental illness is but one factor to be considered in determining whether to terminate parental rights, and all other relevant facts must be considered. 
When a parent has subjected the child to aggravated child abuse as defined in § 827.03, sexual battery or sexual abuse as defined in § 39.01, or chronic abuse § 39.806(1)(g)
Chronic Abuse
In re D.A.D. II, App. 2 Dist., 903 So.2d 1034 (2005)  Evidence supported trial court's finding that father's abuse of children was "chronic" so as to warrant termination of his parental rights; father's abuse began shortly after child's birth and continued through the next five years, interrupted only by the father's incarcerations, which only contributed to his abandonment of the children. 

Murder or Voluntary Manslaughter

J.F. v. Department of Children and Families, 890 So.2d 434 (Fla. 4th DCA 2004)
 In order for TPR to be based solely on single act of committing manslaughter or felony assault against another child, state must prove that, based on totality of circumstances surrounding petition, parent currently poses substantial risk of significant harm to current child or children and that termination of parental rights is least restrictive means of protecting current child or children from harm.

 Even under this ground for TPR there needs to be a nexus shown

Involuntary TPR of Sibling

Substantial Risk of Significant Harm

M.S. v. Department of Children and Families, 920 So.2d 847 (Fla. 4th DCA 2006) To allow for termination of parental rights on ground that parental rights of parent to sibling have been terminated involuntary, there must be some evidence that the condition suffered by the parent made probable the prospect of future abuse or neglect to another child and the condition was one that was likely to recur

W.R. v. Department of Children and Family Services, 896 So.2d 911 (Fla. 4th DCA 2005) 
In determining how relevant a parent's prior involuntary termination of parental rights is to a current child, the trial court can consider the parent's conduct as to the older children, how much time has passed since the prior involuntary termination, and any change in circumstances

In re N.S., 898 So.2d 1194 (Fla. 2d DCA 2005) 
In determining whether there is a substantial risk of significant harm to the current child courts are instructed to look closely at the totality of the circumstances, such as the circumstances leading to the prior involuntary termination of rights to a sibling, the amount of time that has passed since the prior termination, and evidence of change since the prior termination. 
Single Parent Terminations

A.G. v. Department of Children and Family Services, 932 So.2d 311 (Fla. 2d DCA 2006)
“The failure to address whether one of these circumstances exists has been the sole basis for reversal in several termination cases and would have been in this case had the prospective fathers' rights not been terminated. We emphasize to trial courts, and to all parties participating in termination proceedings, the importance of heeding this statutory provision in cases where only one parent's rights are terminated. Even in cases in which the rights of both parents are terminated, trial courts may find it appropriate to address whether any of these circumstances are present as a precaution against the possibility that one parent's termination is reversed on appeal…”
Manifest Best Interest

In re K.A., 880 So. 2d 705 (Fla. 2d DCA 2004) In cases where the State seeks to terminate parental rights to numerous children, the trial court cannot treat the children as an amorphous group in which the best interests of one will meet the interests of all; rather, the trial court must individually determine whether the termination of parental rights to each child is permitted by the statute, is the least restrictive means to protect that child, and is in that child's manifest best interests..

C.B. v. Department of Children & Families, 879 So. 2d 82 (Fla. 4th DCA 2004) Termination of mother's parental rights, based on prospective abuse, was in child's best interest; mother did not have capacity to safely care for or protect child, child had bonded with his current parental substitute and siblings, there was little likelihood of child remaining in long-term foster care, and even if suitable relatives were available to care for child, in the past other relatives had given little credence to court orders to allow mother only supervised visits with child..

B.S. v. Department of Children and Families, 860 So. 2d 1038 (Fla. 5th DCA 2003)  Termination of mother's parental rights was in children's manifest best interests, although children had special needs, and although children suffered from severe emotional and behavioral problems; evidence indicated that it was unlikely that children would remain in long-term foster care, children could be adopted, and children had demonstrated ability to form bonds with substitute care givers.

C.M. v. Department of Children and Family Services, 854 So. 2d 777 (Fla. 4th DCA 2003) A termination of parental rights proceeding involves a two-step process: (1) the court must find by clear and convincing evidence that one of the statutory grounds has been proven, and (2) the court must determine what outcome is in the manifest best interest of the children Fla. Stat. § 39.806.

T.P. v. Department of Children and Family Services, 935 So. 2d 621 (Fla. 3d Dist. 2006)  Substantial competent evidence supported trial court's determination that it was in manifest best interest of children to terminate father's parental rights, and that there were no less restrictive means to protect children; daughter was present in home at time father committed egregious abuse on her twin siblings, daughter became hysterical when twins were separated from her to attend supervised family visits, and father's statements regarding how he shook infant twins showed a lack of regard to their well-being, which supported finding that he posed substantial risk of significant harm to daughter. 

R.W. v. Department of Children and Families, 925 So. 2d 424 (Fla. 5th DCA 2006) Trial court's finding that termination of mother's parental rights was in child's best interests was supported by clear and convincing evidence; child had a multiple serious medical conditions, mother repeatedly was unable to provide the necessary care required by child, and mother was unable to complete the agreed-upon case plans.

In re A.L.R., 918 So. 2d 395 (Fla.2d DCA 2006) Trial court's failure to address whether termination of the parental rights of divorced father who was convicted in military court of sexually abusing his stepdaughters was in the manifest best interests of his daughter, or whether termination was the least restrictive means to protect daughter, required reversal of trial court's order terminating father's parental rights; trial court discussed daughter's best interests but did not refer to statute containing the manifest best interests standard or discuss the factors listed in statute, and trial court did not address at all whether termination was the least restrictive means of protecting daughter. 
Department of Children and Family Services v. M.J., 889 So. 2d 986 (Fla. 4th DCA 2004) There was clear and convincing evidence that termination of mother's parental rights was warranted and in the best interests of the children; evidence indicated that father's sexual deviancy placed children at extreme risk and that mother refused to protect children from father. 
Least Restrictive Means
C.M. ex rel. A.A. v. Department of Children and Families, 2007 WL 412790 (Fla. 2007)

After terminating incarcerated father's parental rights, trial court prematurely rejected possible adoptive placement of the child with paternal aunt, and thus matter would be remanded for further proceedings relating to whether child's manifest best interest would allow child to be placed for adoption by the paternal aunt; Department of Children and Families had not completed its review of aunt's background check and had not completed a home study, and aunt immediately became involved and communicated with the appropriate authorities after being notified of child's existence.

Termination of parental rights does not, of itself, exclude the possibility of adoptive placement with a suitable relative.

Padgett v. Department of Health and Rehabilitative, 577 So.2d 565 (Fla. 1991) “THE CASE”
Parent's interest in maintaining parental ties is essential, but child's entitlement to environment free of physical and emotional violence at the hands of his or her most trusted caretaker is more so, and state has compelling interest in protecting all citizens, especially a child, against the clear threat of abuse, neglect, and death

Dept. of Children and Families v B.B. So.2d 1000(Fla.5th DCA 2002)

Measures short of termination should be utilized if such measures can permit the safe re-establishment of the parent-child bond. 

In re T.M., 641 So.2d 410 (Fla. 1994)

Sometimes LRM does not require a case plan. In the court held that termination of parental rights without the use of plans or agreements was the least restrictive alternative in cases of severe or continuing abuse or neglect or in cases of egregious abuse. 

Common Issue – Proving Harm

C.C. v. Department of Children and Family Services, 812 So.2d 520(Fla. 1st DCA 2002)
Parent's substance abuse does not alone establish prospective neglect; trial court must determine whether substance abuse will affect a parent's ability to provide the care and support the children need in the future.


W.N. v. Department of Children and Family Services, 919 So.2d 589 (Fla. 3d DCA 2006)
Substantial competent evidence in proceeding to terminate father's parental rights established a nexus between father's drug abuse and his ability to provide for child's health and safety; father twice entered substance abuse counseling pursuant to reunification plan and twice relapsed, father repeatedly tested positive for cocaine and other drugs during extended period he was given to complete plan, father appeared for last day of trial on drugs, father lived in same building where child ingested cocaine, with mother who surrendered her parental rights and also abused drugs, and father failed to visit child, pay child support, or acknowledge that his drug use put child at risk. 


