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Termination of Parental Rights

Lack of Sufficient Evidence – Preserving Issue for Appeal
H.D. v. Department of Children and Families, 2007 WL 2711373 (Fla. 4th DCA)

The mother appealed the trial court‟s order terminating her parental rights. She
appealed based on the lack of sufficient evidence.
The first issue the Fourth District Court of Appeal (Fourth DCA) discussed was whether
or not the mother waived any challenge to the sufficiency of the evidence supporting
termination by failing to move for a judgment of dismissal at the conclusion of the
Department of Children and Families‟ case.
The Fourth DCA held that the mother did not waive her right to challenge the sufficiency
of evidence because “Rule 8.525(h) does not require a motion for judgment of dismissal
in order to raise the sufficiency of the evidence on appellate review.
The Fourth DCA upheld the trial court‟s order terminating the mother‟s parental rights
based on her lack of substantial compliance with her case plan § 39.806(e), Fla. Stat.
(2006), and § 39.806(c), Fla. Stat. (2006).

Read the Opinion
Failure to Cite Exact Statutory Reference
W.S. v. Department of Children & Families, 961 So.2d 1131 (Fla. 4th DCA 2007)
The father appealed the trial court‟s order terminating his parental rights. The trial court
held that the father both failed to substantially comply and materially breached his case
plan. The father argued that the Department of Children and Families (the department)
failed to allege that he had materially breached his case plan although it did allege that
he had failed to substantially complete the case plan. § 39.806(1)(e)(2), Fla.
Stat.(2006).
The Fourth District Court of Appeal (Fourth DCA) affirmed the trial court‟s termination
order and held that the “issue was tried by implied consent, in that the evidence of
compliance with the case plan was the central issue at trial without objection.” A failure
to cite to the exact statutory reference for a ground for termination of parental rights
alleged in the petition is not fatal, so long as the substance of the ground is alleged in
the pleading. § 39.802(4)(a), Fla. Stat.(2006).
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Post Disposition Change of Custody
Best Interest of Child

K.F. v. Department of Children and Families, 2007 WL 2481042 (Fla. 4th DCA)

The dependent children were placed with their mother under protective supervision.
Over a year later, the Department of Children and Families (the department) filed a
motion “seeking to modify the placement of the children with the mother … alleging the
mother was allowing two non-relative tenants, both of whom had criminal records, to
reside in the home and to be alone with the children.” The trial court ordered the mother
to remove the tenants from the home within seven days or have her children removed
from her custody. When the mother failed to comply, the trial court issued an order
placing the children in foster care. The mother appealed.
The Fourth District Court of Appeal (Fourth DCA) reversed the trial court‟s order placing
the children in foster care. Section 39.522, Florida Statutes governs post disposition
changes in custody and defines the standard as “best interest of the child.” The Fourth
DCA stated: “There is, however, no evidence indicating the nature of the open charges,
how long ago any convictions took place, whether the individuals are currently involved
in drugs or alcohol, whether the individuals are engaging in criminal activity from the
house, whether the children are being exposed to and spending time with these
individuals, or whether the children were being left alone with these individuals. Absent
evidence of this nature, there was no competent, substantial evidence to support the trial
court's conclusion that removing the children from their mother's custody and home, and
placing them in foster care, was in their best interests.”
The Fourth District Court of Appeal (Fourth DCA) reversed.
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Adoption
G.S. v. T.B., 2007 WL 2608520 (Fla. 1st DCA)

The First District Court of Appeal (First DCA) answers a question of first impression:
Did the trial court have the discretion to deny the petition for adoption, filed by
Appellants, and the children's maternal grandparents, when resisted by Appellees, and
the children's paternal grandparents, after the trial court determined that Appellants are
fit and proper persons to rear the children?
The trial court denied the maternal grandparents‟ adoption petition but granted them
primary custody of the children and appointed them as guardians of the children‟s
person. The trial court also granted the paternal grandparents guardianship petition
making them guardians of the children‟s property. The trial court granted “liberal and
frequent visitation.” The maternal grandparents appealed arguing “that the trial court
abused its discretion by not entering a final judgment of adoption of the children after
finding that [they] are fit and proper persons to rear the children.”
The First DCA affirmed the trial court‟s order. The First DCA held that the broad
consideration of Chapter 63 is a determination of what is in the best interest of the child.
The First DCA held: “that Chapter 63 does not require a trial court to enter a final
judgment of adoption upon a determination that the persons seeking adoption are fit to
rear the child, to the exclusion of other factors that impact the child's best interest and
might dictate, in the discretion of the trial court, a disposition other than adoption.”
The dissent concluded that the trial court denied the children “the opportunity to have fit
and caring parents, based only on one reason: to guarantee visitation rights for … the
children's paternal grandparents, who did not seek to adopt the children. Thus, the trial
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court denied adoption solely to create visitation rights for grandparents, where none
exists in law.” The dissent also states: (1) that permanency and adoption are
preferred. § 63.022(1)(a), Fla. Stat. (2006); (2) granting mixed guardianship ensures
“judicial entanglement; (3) establishing a permanent family is the paramount
consideration in adoption. See § 63.022(3); and (4) “this court should vacate the
guardianship orders and reverse the order denying the adoption petition.”
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Substantial Compliance with Case Plan
Appeal from nonfinal order

Department of Children & Families v. S.T., 2007 WL 2317091 (Fla. 4th DCA)
The children were adjudicated dependent and eventually placed in the custody of their
grandparents. One month later, trial court granted the mother‟s motion for reunification
after a home study was completed by the Department of Children and Families (the
department). The Guardian ad Litem Program filed a petition for certiorari seeking
extraordinary review of a nonfinal order granting the mother's motion for reunification.
The Fourth District Court of Appeal (Fourth DCA) denied the petition for certiorari. The
Fourth DCA stated that “even though the trial court did not make an express statement
that mother had substantially complied with the case plan, it is obvious that the court
was convinced that „the circumstances which caused the creation of the case plan have
been significantly remedied to the extent that the well-being and safety of the child will
not be endangered‟ by a return of the children to the mother's custody.” § 39.01(68) Fla.
Stat. (2006).
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Dependency

Mediation Agreement
D.B. v. W.J.P., 2007 WL 2066163 (Fla. 5th DCA)
The parents and the grandmother entered into a mediation agreement after the
grandmother had filed a dependency petition against the parents. The parents and
grandmother agreed to dismiss the dependency action and obtain an order granting
petition for temporary custody to the grandmother under Chapter 751 (kinship order).
The mother contends that the trial court erred in awarding custody to the grandmother
without holding a hearing to discuss the mother‟s objections.
The Fifth District Court of Appeal (Fifth DCA) agreed with the mother and reversed the
trial court‟s order granting custody to the grandmother. The Fifth DCA reversed
because: “(1) the mother, by letter, withdrew her consent to temporary custody prior to
the entry of an order approving the agreement, as was her right under the common law
rule of parental preference; (2) the mother was not notified of the petition for temporary
custody or the proposed order; (3) the court failed to conduct a hearing and give the
mother an opportunity to be heard, as required by § 751.05(4) and (5); and (4) the court
failed to make findings required by § 751.05.”
The Fifth DCA Reversed.
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Paternity
N.D. v. Department of Children and Family Services, 961 So.2d 1027 (Fla. 3d DCA 2007)

In a dependency proceeding the trial court determined paternity. The Third District Court
of Appeal held that the trial court had no authority to determine a disputed issue of
paternity. See E.K. v. Dep't of Children and Family Servs., 874 So.2d 720 (Fla. 2d DCA
2004).
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Appeals

Non-final order not appealable – Rule 9.130
Guardian ad Litem Program v. Department of Children and Families, 2007 WL 2119225 (Fla.4th DCA)

The trial court entered an order for proposed, prospective adoptive placement of a child.
The Guardian ad litem appealed. The Fourth District Court of Appeal dismissed the
appeal and held that: “(1) The order is a non-final order that is not appealable under
“Rule 9.130(a)(3)(C)(iii), which allows for appeals from orders determining custody in
family law matters, does not encompass non-final orders in termination and dependency
proceedings” and (2) “the order is also not subject to review under Rule 9.130(a)(4),
which allows appeals from “non-final orders entered after final order on authorized
motions.”
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Website Resources

Archives of teleconferences and webcasts
Florida Guardian ad Litem Program http://www.guardianadlitem.org/att_conf_train.asp
National Resource Center for Family Centered Practice and Permanency Planning
http://www.hunter.cuny.edu/socwork/ nrcfcpp/ webcasts/index.html
National Child Welfare Resource Center for Adoption http://www.nrcadoption.org/
Chapin Hall Center for Children at the University of Chicago
http://www.about.chapinhall.org/conferences/ conferences.html
School of Social Work at the University of Minnesota
https://filenet.software.umn.edu:8456/ CASCW/ITV_Conference07.html
National Resource Center for Family Centered Practice and Permanency Planning
http://www.hunter.cuny.edu/socwork/ nrcfcpp/teleconferences/index.html
Legal Center for Foster Care & Education
http://www.abanet.org/child/education/home.shtml
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