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Dependency
Nexus between abuse and prospective abuse
C.W. v. Department of Children and Family Services, 944 So.2d (Fla. 3d DCA 2006)
The father appealed the trial court’s dependency adjudication of his child.
The trial court found the child dependent based on father’s failure to protect his child from the
mother’s excessive corporal punishment of another child in the home. The other child (niece) had
previously been removed from the home because of the mother’s abuse.
The trial court found that the father’s child was dependent because there was “substantial risk of
imminent abuse due to the father's failure to protect the niece from the wife's excessive corporal
punishments.” § 39.01(14)(f), Fla. Stat. (2006)
The Third District Court of Appeal (Third DCA) held that although it is possible to find a child
dependent based on the abuse of a sibling, there must be evidence that demonstrates a nexus
between the abuse of one sibling and the prospective abuse to another sibling. “Generally, this
nexus is established when the parent has a mental or emotional condition that will continue, such
as mental illness, drug addiction, or pedophilia, and which will make it highly probable that in the
future the parent will abuse or neglect another child. G.R. v. Dep't of Children & Family Servs.,
937 So.2d 1257, 126263 (Fla. 2d DCA 2006); see, e.g., O.S. v. Dep't of Children & Families, 821
So.2d 1145 (Fla. 4th DCA 2002).” There was no evidence of a nexus between abuse of one child
and prospective abuse of another child.
The Third DCA reversed the trial court’s dependency adjudication.

Abandonment
E.K. v. Department of Children and Family Services, 2007 WL 57571 (Fla. 3d DCA)
Father appealed the trial court’s dependency adjudication of his child, which was based
on abandonment.
The Third District Court of Appeal (Third DCA) held that the dependency adjudication based on an
“unalleged” “eleventhhour abandonment claim” that was argued in a posttrial written submission,
could not be upheld because the claim was “insufficiently supported by evidence adduced at the
trial.” The Department of Children and Family Services (the department) also alleged that the
child should be adjudicated dependent based on a physical altercation between the mother and
father. The Third DCA ruled the altercation not to be a proper ground to find the child dependent,
as there was no finding of domestic violence.
Finally, the Third DCA held that the department improperly invoked the “Tipsy Coachman” or “right
for the wrong reason” doctrine. The doctrine “allows an appellee arguing for the affirmance of a
judgment to “present any argument supported by the record even if not expressly asserted in the
lower court.”
The Third DCA reversed the dependency adjudication.
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Corporal Punishment  Harm

S.M. v. Department of Children and Family Services, 2006 WL 3615194 (Fla. 3d DCA)
Mother appealed trial court’s decision adjudicating her two children dependent based on §
39.01(3)(a)4, Fla. Stat. (2005), which states that corporal discipline may be considered excessive
or abusive when it results in a physical injury, including “temporary disfigurement” or “[s]ignificant
bruises or welts.”
The Third District Court of Appeal (Third DCA) reversed the trial court’s dependency adjudication.
The Third DCA stated “reasonable corporal discipline of a child by a parent or legal custodian for
disciplinary purposes is not in itself abusive under the statute when it does not result in harm to the
child.” The Third DCA found that because there was only one instance of corporal punishment,
there were was no need for medical attention, and there was no evidence that the child had bruises
or temporary disfigurement, the dependency adjudication should be reversed.
The Third DCA held that the dependency adjudication was not supported by substantial competent
evidence and reversed the trial court’s dependency adjudication.

Sufficiency of dependency order and petition
R.P. v. Department of Children and Families, 2006 WL 3733156 (Fla. 4th DCA)
The trial court adjudicated the child dependent based on abandonment, imminent threat of
neglect, and imminent risk of harm or physical abuse by the father. The father appealed the trial
court’s dependency adjudication of his child.
The Fourth District Court of Appeal (Fourth DCA) vacated the trial court’s dependency
adjudication. The Fourth DCA stated “Section 39.507(6), Florida Statutes (2005), generally
requires the trial court to set forth the facts upon which a finding of dependency is made. Likewise,
Florida Rule of Juvenile Procedure 8.330(g) requires that in all cases in which dependency is
established, the court must enter a written order stating the legal basis for a finding of dependency
and specifying the facts upon which the finding of dependency is made.” The Fourth DCA held
that the trial court’s order failed to meet these standards.
The Fourth DCA vacated the adjudication order and remanded the “case to the trial court to enter
an order of adjudication in compliance with § 39.507(6), Fla. Stat. (2005), and based on the
evidence presented at the adjudicatory hearing.”

NonOffending Parent  Placement
In re K.M., 2006 WL 3821847 (Fla. 2d DCA)
The trial court placed father’s (a nonoffending parent) child in longterm relative placement with
maternal grandmother and terminated protective services supervision. The father appealed.
The Second District Court of Appeal (Second DCA) held that the trial court’s order was final and
therefore, appealable which allowed the father the “right of appeal without having to petition for
certiorari review at trial court level.” The Second DCA reasoned the longterm relative care and
termination of protective services (trial court determined that further judicial reviews were no
longer necessary) achieved permanency absent a finding that the placement was no longer in the
child’s best interest.
The Second DCA reversed the trial court’s placement of the child with maternal grandmother. The
Second DCA reasoned that § 39.521(3)(b), Fla. Stat.(2005) “requires the court to place a
dependent child with a nonoffending parent who desires to assume custody unless there is a
showing that the child would be endangered by such placement.” The father, was a nonoffending
parent, had a positive home study, and there was no evidence that the child’s placement with
father would endanger the child. The best interest standard does not apply. The Second DCA
cited B.C. v. Dep't of Children & Families, 864 So.2d 486, 491 (Fla. 5th DCA 2004) (“The non
offending parent's presumptive right to custody is mandatory and not subject to a separate
determination of the child's best interests.”)
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The Second DCA reversed the trial court’s order.

Read the Opinion
Separation of Powers
Department of Children and Families v. K.R., 2007 WL 28315 (Fla. 5th DCA)
Department of Children and Families (the department) challenged the trial court’s order requiring
the department to pay for triweekly drug tests of father who was attempting to regain custody of
his child. The department, through its agent, generally charged for athome testing.
The Fifth District Court of Appeal (Fifth DCA) held that the order requiring the department to pay
for drug tests violated the separation of powers doctrine. The Fifth DCA reasoned “the judicial
branch may not either interfere with the legislative branch by requiring funds to be spent by an
executive agency in a manner not authorized by statute, nor interfere with an executive agency's
discretion in the spending of appropriated funds.” The Fifth DCA further stated “the courts of this
state have frequently held that an order of a trial court compelling a governmental department or
agency to pay for a service or to incur another expense to the benefit of a private party interferes
with both legislative discretion in determining the funds required of an agency and executive
discretion in spending those appropriated funds, in derogation of the doctrine of separation of
powers.” Dep't of Juvenile Justice v. C.M., 704 So.2d 1123, 1125 (Fla. 4th DCA 1998).”
The Fifth DCA granted certiorari relief with respect to the order directing the Department to pay for
the athome drug testing of father.

Read the Opinion
Witnesses  Must seek information from lesser ranking
officers
Hadi v. L.B., 2006 WL 3716028 (Fla. 1st DCA)
The trial court directed the Department of Children and Families’ (the department) attorney to
subpoena the secretary of the department to testify regarding a dependent child’s placement. The
First District Court of Appeal (First DCA) held that the trial court “departed from essential
requirements of law” because the information requested was available from lesser ranking officers.
The First DCA quashed the portion of the trial court’s order directing the department to subpoena
the department’s secretary.

Read the Opinion
Termination of Parental Rights (TPR)
S.S. v. D.L., 944 So.2d 553 (Fla. 4th DCA 2007)

An exwife amended dissolution petition, seeking termination of parental rights of exhusband who
was incarcerated for committing sexual battery on daughter's friend. The trial court granted
petition. The exhusband appealed.
To terminate parental rights (TPR) the petitioner (in this case the exwife) has the burden of
proving by clear and convincing evidence that a statutory ground for TPR exists, that it is in the
children’s manifest best interest, and it is the least restrictive means of protecting the children from
harm.
The Fourth District Court of Appeal (Fourth DCA) reversed the trial court’s decision to terminate
the father’s parental rights. First, the remaining time father was to be incarcerated did not
constitute a substantial portion of time before the children reached majority where the children
were ten and 12 at the time of filing for termination, and father was to be discharged from prison a
mere month after entry of the order on appeal. Section 39.806(1)(d), Fla. Stat.(2005).
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Next, the Fourth DCA held that TPR under § 39.806 (1)(c) Fla. Stat.(2005) “continuing involvement
of the parent or parents in the parentchild relationship threatens the life, safety, wellbeing, or
physical, mental, or emotional health of the child irrespective of the provisions of services” was not
supported because the father was not given services.
The mother also petitioned for TPR under § 39.806(1)(d)2, Fla. Stat.(2005) – TPR based on ex
husband’s adjudication as a sexual predator. The trial court chose not to base its decision on that
section because there was no such designation at the time of the criminal proceedings.
Even if a ground for TPR could have been shown, there was no evidence that termination was the
least restrictive means of protecting the children from harm (as required by Padgett) or that
termination was in the children’s manifest best interests.
The Fourth DCA reversed the trial court’s TPR adjudication.

Hearsay Evidence
In re S.E., 2007 WL 57566 (Fla. 2d DCA)
The trial court found the child dependent as to mother and father after the Department of Children
and Family Services (the department) filed a termination of parental rights petition after child
suffered injuries from allegedly being shaken. The department appealed, and the father cross
appealed.
The department’s expert testified that the child was a victim of shaken baby syndrome based on
her opinion regarding the injuries to the child’s brain. The father’s expert stated that he did not
believe that shaking a baby could cause injury to the brain and “bolstered” his testimony with
contents of medical journal articles.
The Second District Court of Appeal (Second DCA) held that admission of the medical journals
that the father’s expert relied on was inadmissible hearsay. Section 90.706, Fla. Stat (2005) “does
not permit statements in a learned treatise to be used as substantive evidence since the treatise
would be hearsay if offered as substantive evidence” Learned treatises “may not be used on
direct examination as substantive proof to bolster the credibility of a party's expert witness.” The
department was unable to crossexamine the authors of the articles father’s expert relied upon.
The Second DCA reversed the trial court’s decision for a new trial.

Read the Opinion
Consent to TPR: Failure to Appear
In re D.A., 943 So.2d 885, (Fla. 2d DCA 2006)
The mother appealed the trial court’s entry of a default judgment terminating her parental rights
because of her failure to appear.
At the adjudicatory hearing, the mother’s counsel asked for a continuance and informed the court
that the mother was having transportation problems. The trial court denied counsel’s request, and
determined that her failure to appear constituted consent to the termination of her parental rights.
Section 39.801(3)(d), Fla. Stat. (2005).
The Second District Court of Appeal (Second DCA) held that the trial court abused its discretion in
denying the request for a continuance and terminating her parental rights. The Second DCA
reasoned that there was no indication of stalling or disregard, there was no history of failing to
appear, and there was no evidence that the children would have been harmed in any way had the
trial court granted the continuance.
The Second DCA reversed and remanded the case.

Read the Opinion
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Shelter Hearing
Probable Cause to Shelter
M.L. v. Department of Children and Families, 942 So.2d 977 (Fla. 4th DCA 2006)
Mother appealed the trial court’s sheltering of the mother’s nineyear old son when mother gave
birth to a “substance exposed” baby.
The Fourth District Court of Appeal (Fourth DCA) reversed the shelter order, holding that no
probable cause existed to believe the child had been or was in imminent danger of being abused,
neglected, or abandoned by the mother. The Department of Children and Families' (the
department) shelter petition alleged that the child could not safely remain in the home. The
department acknowledged that the child had been living with the grandmother since the child’s
birth, was well taken care of, and the department had a positive home study and clear background
checks of the grandmother.
The Fourth DCA further reasoned that the fact that the mother and sibling tested positive for
drugs, does not mean that the child, who lived with his grandmother, was in imminent danger of
abuse where there was no evidence that mother’s drug use affected the child.
Finally, the department stated that the shelter order was necessary to prevent the mother from
removing the child from grandmother’s home without court order. The Fourth DCA held that this
was an improper basis for granting a shelter petition.
The Fourth DCA reversed the shelter order.

Website Resources
National Resource Center for Adoption (www.nrcadoption.org) information to aid with special
needs adoption programs as well as resources available through the NCWRCA. Also offered are
web links to other helpful organizations and publications with a particular emphasis on working
with special needs adoption.

National Resource Center for Youth Development (www.nrcys.ou.edu/nrcyd/)The National
Child Welfare Resource Center for Youth Development, through a cooperative agreement with the
Department of Health and Human Services (DHHS) Children’s Bureau, provides training and
technical assistance to publicly administered and supported child welfare agencies.

Child Welfare Information Gateway (http://www.childwelfare.gov) Formerly the National
Clearinghouse on Child Abuse and Neglect Information and the National Adoption Information
Clearinghouse, Child Welfare Information Gateway provides access to information and resources
to help protect children and strengthen families.

comments or suggestions  elizabeth.damski@gal.fl.gov
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