Preserving the
Record for
Appeal
By: Joe Eagleton

The Basics
• In the absence of fundamental error, appellate courts will
not consider an issue that has been raised for the first
time on appeal. Sunset Harbour Condo. Ass’n v. Robbins,
914 So. 2d 925 (Fla. 2005).
• Why?
• Fairness and efficiency: The appellate court will
not reverse unless the trial judge has been given
notice of the error and the opportunity to
correct the error at an early stage of the
proceedings. City of Orlando v. Birmingham,
539 So. 2d 1133 (Fla. 1989).
• Also, to afford the opposing party the
opportunity to correct the error and avoid its
prejudicial effect. Parlier v. Eagle-Picher Indus.,
Inc., 622 So. 2d 479 (Fla. 5th DCA 1993).

More Basics
• Who Cares?
• Failing to adequately preserve error
is the easiest way for the appellate
court to affirm. Applegate v. Barnett
Bank of Tallahassee, 377 So. 2d 1150
(Fla. 1979).
• Properly preserving error is the
easiest way to tee up an issue for
appeal and to increase your chances
of obtaining a reversal.

How to Preserve Error
• Object, Object, Object
• Timely
• If you don’t like the judge’s ruling, object right away or
forever hold your peace. Dowd v. Star Mfg. Co., 385 So.
2d 179 (Fla. 3d DCA 1980).

• Specifically
• Make all your arguments when you state an objection.
Wilson v. Health Tr., Inc., 640 So. 2d 93 (Fla. 4th DCA
1994); W.R. Grace & Co. v. Dougherty, 636 So. 2d 746
(Fla. 2d DCA 1994).

• Ask for what you want
• Keep objecting until you don’t get what you want. If
you don’t ask for a remedy from the trial court, you
cannot ask for it from the appellate court.

To Sum It Up
• As stated in Aills v. Boemi, 29 So. 3d 1105
(Fla. 2010), for an error to be preserved for
appeal:
• The party must make a
contemporaneous objection

timely,

• The party must state the legal ground for
that objection

• The argument on appeal must be the
specific contention asserted as the legal
ground for the objection below

Practice Pointers
• Don’t forget a court reporter! If it isn’t in the record, it
didn’t happen. This includes sidebar conversations.
Hughes v. Enter. Leasing Co., 831 So. 2d 1240 (Fla. 1st
DCA 2002).
• If it’s a criminal, juvenile dependency, or domestic
violence case, make sure to follow the individual
circuit’s rules for ordering the transcript.
• Describe the courtroom scene for the record.

• Sufficiently identify people, describe exhibits, fully
transcribe deposition transcripts that are read
aloud, and explain demeanor when relevant.

More Practice Pointers
• Remember to get a ruling! Appellate courts review
rulings, not abstract issues. No ruling = no appeal.
Armstrong v. State, 642 So. 2d 730 (Fla. 1994); Fla. Dep’t
of Agriculture & Consumer Servs. v. Mendez, 98 So. 3d
604 (Fla. 4th DCA 2012).
• Conclusory arguments are not good enough. Don’t
assume everyone understands the basis for your
objection. Rezzarday v. W. Fla. Hosp., 462 So. 2d 470
(Fla. 1st DCA 1984); Tabasky v. Dreyfuss, 350 So. 2d 520
(Fla. 3d DCA 1977).

What about rehearing?
• Be Careful!
• If an error appears for the first time on the face of the
judgment, courts have held that a motion for rehearing is
required to preserve the error for appellate review. See
Pensacola Beach Pier, Inc. v King, 66 So. 3d 321 (Fla. 1st
DCA 2011) (holding that a motion for rehearing is
necessary to preserve an error that appears for the first
time on the face of the judgment because “the trial court
should be afforded an opportunity to correct the error
before the aggrieved party seeks reversal of the order on
appeal”); see also N.H. Indem. Co. v. Gray, 177 So. 3d 56
(Fla. 1st DCA 2015).
• The motion for rehearing must be specific enough to identify
the error and give the trial court an opportunity to fix it. See,
e.g., Saleh v. Saleh, 204 So. 3d 992 (Fla. 1st DCA 2016)
(Winsor, J., concurring) (“[T]he former husband challenged
the final judgment with his pro se rehearing motion, but that
motion did not adequately address the errors presented
here.”).

More About Rehearing
• There is a split of authority regarding whether a motion for
rehearing is necessary when a trial court fails to make findings
required by statute.
• The First, Third, and Fifth Districts require a motion for
rehearing. See Owens v. Owens, 973 So. 2d 1169 (Fla. 1st DCA
2007); Broadfoot v. Broadfoot, 791 So. 2d 584 (Fla. 3d DCA
2001); Mathieu v. Mathieu, 877 So. 2d 740 (Fla. 5th DCA
2004).
• The Second and Fourth Districts do not require a motion for
rehearing. See Engle v. Engle, 277 So. 3d 697 (Fla. 2d DCA
2019); Fox v. Fox, 262 So. 3d 789 (Fla. 4th DCA 2018) (en banc).

Common Preservation Problems
• Failure to state a cause of action
• To preserve appellate review of the sufficiency of the allegations of a
complaint, a motion to dismiss the complaint for failure to state a cause of
action must be filed. Abrams v. Paul, 453 So. 2d 826 (Fla. 1st DCA 1984).
• Amending the complaint
• Failure to seek leave to amend a complaint is a waiver of the right to argue
on appeal of an order of dismissal that the appellate court should reverse
and remand for leave to amend. Turnberry Village N. Tower Condo. Ass’n v.
Turnberry Village S. Tower Condo. Ass’n, 224 So. 3d 266 (Fla. 3d DCA 2017).
• Affirmative defenses
• Failure to raise affirmative defenses in the trial court bars raising related
issues in the appellate court. Kissimmee Utility Auth. v. Better Plastics, Inc.,
526 So. 2d 46 (Fla. 1988); Lemonik v. Metro. Dade Cty., 672 So. 2d 899
(Fla. 3d DCA 1996).
• Theory of the case
• Parties are bound by the pleadings they frame and will not be permitted to
alter the theory of their cause of action at the appellate stage. United Bank of
Pinellas v. Farmers Bank of Malone, 511 So. 2d 1078 (Fla. 1st DCA 1987).

Common Preservation
Problems
• Summary Judgment
• When seeking to avoid, or when moving for, summary judgment,
make sure all relevant evidence is timely filed. See Fla. R. Civ. P.
1.510(c).
• To preserve an objection to an affidavit offered regarding summary
judgment, a party must object on the record (order a court
reporter), or by filing a motion to strike. Scott v. NCNB Nat’l Bank
of Fla., 489 So. 2d 221 (Fla. 2d DCA 1986).

• Evidentiary Hearings
• Failure to request an evidentiary hearing generally means that the
failure to hold one is not preserved for appellate review. See
Bainter v. League of Women Voters of Fla., 150 So. 3d 1115 (Fla.
2012); Piloto v. Lauria, 45 So. 3d 565 (Fla. 4th DCA 2010). But see
Novastar Mortg., Inc. v. Bucknor, 69 So. 3d 959 (Fla. 2d DCA 2011).

Motions in Limine
• Technically, if the trial judge makes a definitive pretrial
ruling on the record admitting or excluding evidence, a
party need not renew the objection at trial to preserve
the issue for review. § 90.104(1)(b), Fla. Stat.; see
Amends. to the Fla. Evidence Code, 914 So. 2d 940 (Fla.
2005).
• In practice, though, whether a ruling is “definitive” can
be a litigated issue. See Collins v. State, 211 So. 3d 214
(Fla. 4th DCA 2017). So, unless you are absolutely sure,
make the contemporaneous objection anyway!
• Once the motion in limine has been unequivocally
denied, the party seeking the motion will not waive the
objection by introducing evidence on the subject of the
motion in an attempt to mitigate its prejudicial impact.
Sheffield v. Superior Ins. Co., 800 So. 2d 197 (Fla. 2001).

Offers of Proof
• Proffer any evidence or testimony the trial court won’t
allow:
• An appellate court will not reverse a judgment or
order a new trial based on excluded evidence
unless the substance of the evidence is made
known to the court by offer of proof or is apparent
from the context of the record. Key v. Angrand, 630
So. 2d 646 (Fla. 3d DCA 1994); Callihan v. Turtle
Kraals, Ltd., 523 So. 2d 800 (Fla. 3d DCA 1988).
• A trial court’s refusal to permit the proffer is
reversible error. Thunderbird Drive-In Theatre, Inc.
v. Reed, 571 So. 2d 1341 (Fla. 4th DCA 1990).
• The proffer must be timely to afford the trial judge an
opportunity to rule on the evidence at the time it is
offered. Diaz v. Rodriguez, 384 So. 2d 906 (Fla. 3d DCA
1980).
• Practice Pointer: Don’t forget to move all documents
into evidence and to ensure that any proffered evidence
is part of the record.

Invited Error
• A party cannot successfully complain on
appeal about an error for which the party is
responsible, or for which the party invited
the trial court to make. Gupton v. Village
Key & Saw Shop, Inc., 656 So. 2d 475 (Fla.
1995).

• A party that requests relief by motion
cannot argue on appeal that the court
erred in granting the requested relief.
Anderson v. State, 93 So. 3d 1201 (Fla. 1st
DCA 2012).
• Be careful not to invite error by misleading
or confusing the trial court. Make a clear
presentation, follow a road map, and
remember that arguments are not
evidence.

Jury Issues
• There are a lot of specific rules, especially for preserving error during jury selection and
during closing arguments.
• Jury Instructions
• To preserve for review the trial court's refusal to give an instruction, the
requested instruction must be reduced to writing and brought to the trial court’s
attention. Luthi v. Owens-Corning Fiberglass Corp., 672 So. 2d 650 (Fla. 4th DCA
1996); Jackson v. Harsco Corp., 364 So. 2d 808 (Fla. 3d DCA 1978).
• Verdict Form
• An appellate court will not review an error in the form of the verdict in the
absence of a timely objection. Hurley v. Gov’t Employees Ins. Co., 619 So. 2d 477
(Fla. 2d DCA 1993).
• Inconsistent or Inadequate Verdicts
• An objection to an inconsistent jury verdict must be made before the jury is
discharged; otherwise, that objection is waived. Coba v. Tricam Indus., Inc., 164
So. 3d 637 (Fla. 2015).
• By contrast, an objection to a jury verdict on the ground that it is inadequate can
be made in a post-trial motion filed after discharge of the jury. Causeway Vista,
Inc. v. Dep’t of Transp., 918 So. 2d 352 (Fla. 2d DCA 2006).

Fundamental Error
• An appellate court can correct a fundamental error
even when there has not been an objection in the trial
court. Broward Cty. v. Greyhound Rent-A-Car, Inc., 435
So. 2d 309 (Fla. 4th DCA 1983).
• Fundamental error is something that “goes to the
foundation of the case or goes to the merits of the
cause of action.” Sanford v. Rubin, 237 So. 2d 134 (Fla.
1970).

• Don’t count on it. To make sure your issue is preserved,
raise the issue in the trial court and obtain a ruling. Do
so before and after trial by filing an appropriate motion
and during trial by making a contemporaneous,
specific objection.

